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70 His EXCELLENCY 
The Honourable | 150P 
2M H © M A 8 G AG E, 


General and Commander in Chief of all his Ma- 
jeſty's Forces in North-America, &c. &c. &c. 


SIR, 


EDICATIONS are generally ack up of 
ſuch fulſome flattery as is diſguſting to 
common ſenſe 3 it would therefore be a great in- 


fult to your underſtanding to follow this beaten 
: pork. in er e 7 . : 


Tux qualifications your 3 poſſi 
both in a public and private character, are too 


well known, particularſy;to, thoſe HO have had 


dhe honour of ſerving under your command, to 


need A relation of them from me. 


Mr intention is not to preſent to your excel - 
lency an eulogium on yourſelf, but a treatiſe, 
which I was led to attempt by your excellency's 
goodneſs, in appointing me to act as judge- 
advocate; this, added to your known regard for 
juſtice and equity, naturally induced me to afſte 

Your 


— . 
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— 
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. 


DED ICATHO N. 


your excelleney's protection of it: under this 


patronage, I flatter myſelf it will find no diffi- 


TI have the honour to be, . _ 
| SIR, 
| With the greateſt reſpedt, 


Tour Excellency's . 


_ : Moſt obedient, | and | 
Moſt humble ſervant, 
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HAT! a ſoldier undertake to lay down 
the law ? exclaim the gentlemen bred 
to that profeſſion : could not the military art 
furniſh him with matter enough to write on? 
In anſwer to theſe, I muſt beg leave to obſerve 
that had I attempted to dive into the deep and 
complicated controverſies of the law, I might 
very juſtly be deemed a deſerter from my own 
profeſſion, and a pillager from another; but 
what I have undertaken to explain, is really a 
part of the buſineſs of a military man, and 
is the only part that can be methodically ex- 
plained. The mechanical part of war, as M. 
Saxe obſerves, is inſipid and tedious in deſcrip» 
tion, and the ſublime part cannot be reduced to 
rules and fixed principles. | I | 
F 
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Ix a man is not born with a military genius, 
all the directions that can be given, will never 
make | ham a n il ent r 0 


Tis art 1000 war is very juſtly thus defined by. 
the Chevalier Folard : It is a trade for the i ge, 


et, and a ſcience for men of genius.“ 


* * firſt * of this treatiſe, I offer the 
reader my remarks on martial law, and courts- 
martial in general; thoſe authors who have at- 
tempted to cenſure them, 1 have endeavouted t6 
refute, by ſtating facts as they really are, with- 
out mak ing uſe of ful ubterfuges, or ſuch ke je- 
fultfcal Meéthöds of arguing : how far 1 have er 
ekeded,; müſt be er tlie 1 * tres tra 
1 24 FG 

b. Is "_ Second 3 Scheel MY mY 
vided into different chapters, ſuch rules for the 
proceeding againſt offenders in the courts bf law 
* thought applicable to my 6wn, purpoſe p 

og taken from the beſt authorities, as aa 

7 the notes at the lp of each pag 


| 205 uld not have the r reader ſo Ar impo ted 
on 48 to infer from thence; that F Katt wöf, 


perbfed all thoſe authors ; Hale's Tiittoria Pläei⸗ 
torum Coronæ; Hawkins“ 8 Plens of the/ Ciowiiz 
TO the 


PREFACE: vi. 
the authors of which Lord Camden allows to 


ver be very able writers on the grown law ; and two 
2 or three more, haye furniſhed me with what. I 


uh | wanted relative to thoſe matters; and I have | 
— 3 annexed their quotations of the different author: 
$01 3 for the Jatigfa&ion of thoſe who may chuſe to 
* of examine theſe references more particularly. All 
books either on ſtatute or common law are, in a 
f great meaſure, compilations. Part of this trea - 
1 tiſe I have already. acknowledged to be ſo; and 
6 Vill further candidly confeſs, to uſe the words of 
; Mr, Lewis, in the preface of his Origines He- 
* | 1 brææ, which the authors of the Univerſal Hiſ⸗ 
3 tory have alſo adopted, that I have taken the li- 

I berty to tranſlate, imitate, and even literally 
do introduce any parts of the authors from whom 


2 ws; 
7 
ow” 
8 


: J have made my collection if I found them 
li. really conducing to the uſe, or ornament; of the 
IS * deſign, not being able to diſcover any merit, op 


„ Þ}F cunningy jo varying the &yle and ſenſe of an au- 


L thor, for no other purpoſe than to conceal the 
F, ignorance of the tranſcriber, or deſtroy an obli : 


* gation | of 54 Lk ought to he ne 
4 ig. all mankind. - - 
a . * Vide Lord _ a's argument in wang Mr. Wilkes 


foe the Tower, 9 
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vii PREFACE. 

No author, 1 believe, has ever profeſſedly wrote | 
on courts-martial before, though ſomething on that 
ſubject has been much wanting for the guidance 
of officers, who may be employed on that Auty: 
therefore, if this treatiſe has no other merit, i it 
my e claim that of being r new. | 


— 


Is 


- ELEGANCE of ayle I have neither time nor 


abilities to attempt; brevity and perſpicuity have 


been my only aim; and I flatter myſelf I have 


ſo far ſucceeded as to > make ien IN 


1 > 


23. . 


No 1 is infallible; 3 all of thein: are liable 


to error, and particularly thoſe who are obliged 


to treat of matters they are not thoroughly verfed 
un; this I hope will be an excuſe for me if I 
have erred in any point of law laid down in this 
treatiſe ; and I have the further ſatisfaction to ſay, 
that what I have advanced is founded on the beſt 
authorities, the truth of which the ſeveral quo - 
tations will ſhew, and therefore if I am wrong, 


I. cannot be accuſed of e men of the 1 16 


mitive error. 5,934 25S U 
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PART. 1. 


1 ; 0 0 Martial Law, and Courts Marlial in 


general, 


H E court of chivalry, « or marthal's 


court, the judges of which were 
the high conſtable, and the earl marſhal, 


is the fountain of martial law in Eng- 


ad B | Tux 
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Tux high conſtable was anciently a per- 
ſon of great power, and the office origi- 
nally hereditary; but it being thought of 
too great authority to be ſafely intruſted 
with any ſubject, ſince the reign of 
Henry VIII. when the Duke of Bueking- 
ham, who then held it, was executed, he 
has only been e pro hac vice“. 


Tur office of ear] marſhal ſtill cabſits, 
but his right of being one of the judges 


of martial law ſeems to have lane nee 
died: : 


-, — the origin, or the extent of 

power of the court of chivalry, are ex- 
aftly aſcertained ; but from the ſtatute af 
13th Richard II. which reſtrains its juriſ- 
diction to thing 8 touching war, not de- 
termined * common law, and re- 


* Maddox” LP: Hiſt, of the Exchequer, fo, 27 
28, 29. 


> _ | 


ve 


COURTS MARTIAL. 11 


lative to theſe, requires the conſtable to 
proceed according to ancient uſage, we 
may naturally conceive from this reſtric- 
tion, firſt that this court had formerly a 
more general juriſdiction; and, ſecondly, 
from the reference to ancient uſage, that 
it had an ancient eſtabliſned authority con- 
cerning theſe matters. But whatever might 
be the original inſtitution of theſe officers, 
or the nature of their authority, their ju- 


riſdiction has been ſince limited by cer- 


tain acts of parliament; and the office 
of high conſtable having been laid aſide, 


and that of earl marſhal confined to the 


marſhalling, and preſiding in coronati- 
ons, marriages, funerals, &c. of the royal 


family, and proclaiming war or peace; 


there is now no ſuch court as the ancient 
eſtabliſhed one of chivalry, or marſhal's 
court , to judge of martial law; in its 


*The earl marſhal] ſtill preſides in the marſhal- 
ſea court, Where he may fit as judge againſt crimi- 


nals offending within the verge of the court. 


B 2 ſtead 
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ſtead is adopted our preſent military form 
or! trial, called a court-martial. 


Wr this court was firſt inſtituted, 
cannot exactly aſcertain, the tenures by 
knight's ſervice, whereby the tenant was 
anciently bound to perform ſervice to the 
king, or the lord of whom he held that 


tenure, were aboliſhed by a ſtatute of 12th 


Charles II. Courts martial however were 
eſtabliſhed in England long before this pe- 


riod ; for Henry VIIth havidg appointed 


courts martial to try the rebels after the 


battle of Stoke, in 1487 *, Captain 


Howard was tried, condemned, and exe- 


cuted by a council of war, for deſertion, 


from the parliamentary army to that of 


Charles I. in 1644 f. Yet whether theſe 


courts martial and council of war, were 
earried on according to the preſent form, 
it is difficult to determine. 


„Tindal's Tranſl. of Rapin - 3 Hiſt. of Eng: 
1 vol. 5. p. 244. | | 
7 Idem. vol. 10. p. 268. 


TRE 


T 


. 
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Tur juriſdiction of the ancient court 


of chivalry, or marſhal's court, by the 
forementioned ſtatute of Richard II. hav- 


ing been reſtrained to things relative to 


war, ſo are courts martial confined to the 


cognizance of ſuch perſons and crimes 
only, as are ſubject to martial law. But 
the ſame authority that limits their juriſ- 
diction, gives them full power to exert it 
within thoſe limits ; and courts martial, 
and courts of law, differ only in their 
extent, For the king being ſupreme ma- 


_ giſtrate, and intruſted with the whole exe- 
cutive power of the law, no court what- 
ſoever can have any juriſdiction, unleſs 
it ſome way or other derive it from the 

1 crown . 


Six Edward Coke ſays, that the 
putting a man to death by martial law, 


i Staundeforde”s 833 of the Fe: p- 54s 


45 Coke 8 Inflitutes, p- 52. 
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in time. of peace, was ad. judged. to be 
againſt Magna Charta, and murder; and 
Sir Matthew Hale declares *, that if a 
court martial put a man to death in time 
of peace, by martial law, the officers are 
guilty of murder. But Hawkins T, a 
more modern author, is of opinion, that 
« Where perſons act by virtue of a com- 
miſſion, which, if it were ſtrictly regular, 
would undoubtedly give them full autho- 
rity, but happens to be defective only in 
ſome point of form, that they are no 
way criminal.“ And the act for puniſh- 
ing mutiny and deſertion, which is an- 
nually paſſed, impowering his majeſty to 
make articles of war, and to appoint 
courts martial, gives them full authority, 
in times of peace, as well as times of 
war. Courts martial therefore can run 
no riſque of being” charged with the guilt 


* Hale's Pleas of” the Crown, p. 499. 


4 Hawkins's Pleas of the Crown, b. 1. e. . 
J. 60. 


of 
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of murder; or of having acted contrary 
to Magna Charta, by _—_ a ſentence 
of death. 


Tu crimes that are cognizable by a 
court: martial, are ſo plainly deſcribed: by 
the articles of war, which every military 
man is, or ought to be fully acquainted 
3 with, that it would be preſumption to at- 


tempt an expoſition of them; and with 

1 regard to other crimes which an officer 
or ſoldier is to be tried for at civil 
- law, in like manner with other ſub- 
. jects, as is directed by act of parliament, 
0 it would be needleſs to trouble my mili- 
t fary readers, for whoſe uſe this treatiſe 
s is 1 intended, with 4 detail of 
f them ®, 

n B 4 From 


* In ſome parts of his majeſty's dominiong, 
viz. Gibraltar, Minorca, &c. where there is no 
Form of civil judicature, all perſons guilty of any 
capital crime or other offences, are to be tried by 
courts martial (a), but officers who may be em- 
Aa) Articles of War, ſect. 20 and 2. 


Noyed 


* 
. 


* 


i6 TREATISE on 


T nos perſons ſubje& to martial law 


are likewiſe pointed out by the articles of 
war *, and therefore not neceſſary to be 
inſerted here. 


T HE authority of courts martial to 
take cognizance of crimes, and offenders 
being aſcertained, the only danger to be 


apprehended, is in their manner of pro- 


ceeding, for ſo exact is the law with re- 
card to form, that ſays Lord Chief Juſtice 


ployed on ſuch trials, I muſt refer for information 


to authprs who have wrote fully on the a of 
the crown. 


* The articles of war mention only officers, 
ſoldiers, and perſons ſerving with the armies in the 
field, being ſubje& to martial law ; but Hale 
and other eminent lawyers are of opinion, that 
aliens, who in a hoſtile manner invade the king- 
dom whether their king were at war or at peace 


with our's, and whether they come by them- 


ſelves or in company with Engliſh traitors, cannot, 
be puniſhed, as traitors, but muſt be dealt with by 


martial law. Hale's Pleas of the aac] 10.1 5s 


3 Coke? 8 23 2˙ 
N Hale, 


S 
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Hale *, If a commiſſion of gaol delivery 
iſſues to A. B. &c. they fit one day, and 


forget to adjourn their commiſſion, or the 


clerk forgets to enter the adjournment, if 


a felony is committed the next day, and 


they proceed in ſeſſions, and take an in- 
dictmment, and give judgment of death 
againſt the malefactor, this judgment is 
erroneous, and the clerk of aſſizes ſhall 
never be permitted to amend the record 
and enter an adjournment ; and this judg- 
ment being erroneous, ſhall be reverſed , 


but it makes not the judges guilty of 


murder, or homicide, though in ſtrictneſs 
of law, their commiſſion wasdetermined by 
the firſt day's ſeſſion without adjournment,” 


My intention therefore, 1s to endeavour 
to lay down ſuch rules for the proceed- 
ings of courts martial, as ſhall prevent 
my brother officers on that duty, from 
acting contrary to the laws of their coun- 
try, even in matters of form, which they 


r Hale's Hiſt, Plac, Corona, p 498. 
AS | are 
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are ſomeimes unk owingly led to ds, 
and are thereby liable to a proſecution in 


4 court of law *. - Bat before I enter on 


this 

*The judgments i courts martial are like 
thoſe of other courts, liable to be taken cogni- 
zance of, and the members puniſhed for illegal 
proceedings; for according to law, * the court ef 
King's-Bench being the higheſt court of common 
law, hath not only power to reverſe erroneous 
Judgnients given by inferior courts, but alſo to pu- 
fiſh all inferior magiſtrates, and all officers 
of juſtice, for all wilful and corrupt abuſes of 
authority againſt the known, obvious, and com- 
mon principles of natural juſtice (a). And fur- 
ther, that the court of King's-Bench has ſuch a 
ſovereign juriſdiction in criminal matters, that it 


may proceed as well on an indictment found be- 


fore other courts and removed into this by Cer- 
ſicrari, as on an indictment or information ori- 
n commenced in it, whether the courts be- 
ore whom ſuch indictment were found, be de- 
termined or ſuſpended, or ſtill n . ” And 
Whether the proceedings be grounded on the 
common law, or on ſome ſtatute making a 
new law concerning an old offence, and ap- 


(a) Hawkins's Pleas of the Crowns b. 3. C. 4 
L 1e. J 


pointio 33 
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this taſk, I ſhall make a few remarks on 
martial law, and courts martial in ge- 


Many 


f pointing certain judges to execute it : neither 
doth a ſtatute, which appoints that all crimes of 


a certain denomination ſhall be tried before cer- 
tain judges, exclude the juriſdiction of this court, 


without expreſs negative words (b). Beſides the 


act for puniſhing mutiny and deſertion directs, 
“ That every action, bill, plaint, or ſuit againſt 
any member or miniſter of a court martial, in 
reſpe& of any ſentence of ſuch court, or of any 
thing done by virtue, or in purſuance of ſuch 
ſentence, ſhall be brought into ſome of the courts 
of record at Weſtminſter, Dublin, &c. (c).“ 
And there have been many inſtances of the court 


of King's Bench exerting their power over courts 


martial, notwithſtanding the law ſays, Where 
a ſtatute creates a new offence which was not 
taken notice of by the common law, and ere&s 
a new juriſdiction for the puniſhment of it, and 


(db) Haiwwkins's Pleas of the Crown, 'b7'2. e. 3. 


F . 6. Syderfin's Rep. 296. 1. Hale's Hiſt. Pla» 


eit. e. : 9. : 1 

(e) Act for puniſhing mutiny and deſertion, 
a. 63. 5 | S x a” 
ET pre- 
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Many authors have exclaimed againſt 
martial law, and cenſured trials by courts 


martial. Courts martial, ſays Rapin *, 


are not ſo ſtrictly confined to the letter of I 


preſcribes 4 certain method of proceeding, it 
ſeems queſtionable how far this court has an im- 
plied juriſdiction in ſuch a caſe (d) | 
Tbheſe are ſufficient proofs of the power of the 
King's Bench over the proceedings of courts 
martial, which it may be naturally imagined, the 
latter would chuſe to avoid being ſubject to. 
Vet it muſt be a ſatis faction to every officer to 
know, that if he has the mortification to be pro- 
ſecuted in a court of law for his proceedings as a 


member of a court martial, he is not liable to be 


puniſhed for mere miſtakes, which an honeſt well 
meaning man may innocently fall into; and if 
the plaintiff or proſecutor hecome non-ſuited by 
the verdi&'of the jury paſſing with the defen- 
dant, he ſhall recover his treble coſts, which he 
Mall baye ſuſtained by reaſon of his wrongful 
| yexation in defence of ſaid action, or ſuit. (e). 


* Tindal's Tran, of Rapin s Fl. of Eng: 
land, V. F. 244. 
(9) Hawkins' 3 Pleas of the 8 b, 2. e. 4 


nne 
0 Act for puniſhing mutioy and deko 8, 6; 2. 


che 
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the law, as the uſual courts of juſtice; 
but judge in a more arbitrary manners 
and the frequent encroachments of 
what is called in England martial law, 
upon the privileges of the people, has 
been the cauſe of reducing it within 
bounds, ſo that it cannot take place but 
by an act of parliament made for that 
purpoſe. And Chambers in his Dic- 
tionary of Arts and Sciences, defines 
martial law to be the law of war, de- 
pending upon the arbitrary, but juſt 
power and pleaſure of the king ng, or his 
lieutenants. | 


Tr a bad ufe may have been made 
by the king, or his lieutenants, as they 
are called, of this power, cannot be doubt- 
ed; and indeed Rapin himſelf gives us 
an inſtance of Henry VII. having made 
it ſubſervient to his purpoſe, after. the 


battle of Stoke, by trying thoſe accuſed 


of holding intelligence with the enemy, 
by commiſſioners of his own appointing, 
We — 
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or by courts martial, inſtead of the uſual 1 


eourſe of juſtice, which laſt was not ſo fa- 
vourable to his deſign of punithing them 
only by fines, and thereby filling his cof- 
fers ; for the laws of England admit of 
no medium in crimes of high treaſon be- 
tween death and acquitment, and the king 
would have neither. 


Bur this authority is now reſtricted by 
act of parliament, and therefore the ſame 


objection to courts martial cannot now 


be made. For as I haye already ob- 


| ſerved, they at preſent act by the ſame au- 


thority as the courts of law, and the king, 
or his generals when empowered to ap- 
point courts martial, have the ſame pre- 
rogative of moderating the rigour of the 
law, pardoning or remitting puniſhments, 
but they can no more add to, or alter the 


ſentence of a court martial, than they 
can a judgment in a court of civil judi- 


cature. Phe king, it 1s true, has an uny 
doubted right to diſmiſs an officer or ſol. 


dier 
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dier from his ſervice without à trial; but 
this power has no effect upon courts 
martial, if the matter is left to their de- 
ciſion; and men of honour ſolemnly ſworn 
to adminiſter juſtice without partiality, 


favour, or affection, may be truſted. 


An obſcure author *, has caſt a reflec- 
tion not only on courts martial, the ſen- 
tence of which hg ſpeaks of with as much 
terror as he would of thoſe of the inqui- 
ſition, but on all military perſons in ge- 
neral. Speaking of the conſtitution of 
England, he is pleaſed to obſerve that, 


e Whatever the privileges of the reſt of 
the ſubjects may be, the gentlemen of 


the royal navy and army, have very little 
pretenſions to them; they are, ſays he, 
ſubject to the ſentence of a court martial, 
and may, in many caſes, be puniſhed 
without being brought before that judi- 
cature. "ng are "I to e their 


by Pap os 
ſuperior : 
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ſuperior officers, and thoſe officers muſt 
obey miniſters from whom they receive 
their commiſſions.” The moment therefore, 
continues he, à gentleman enters into the 


ſervice, he waves the rights and privileges 
he might be entitled to as anEngliſhman, | 


or rather barters vr pon away for a laced 
coat and a feather.” 100 £3, 


Toon che opinion of this author, 
is too abſurd to carry any weight with it, 


I ſhall nevertheleſs endeavour: to ſhew, 
that what: he has advanced is not. RO 
abſurd, but unjuſt. Scl 


Hes migjeſty's right to deprive an of- 


Seer of his commiſſion without trial, 


J have admitted; but this power” is 


not confined to military men alone all 
the king's ſervants are exactly in the ſame 
prive the ſovereign of a: right which every 
fubject emoys. But the king's diſpleaſure 
againſt any of his civil ſervants can only 
ps. ; be 
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hope to ſhew that no 
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be ſhewn by a bare diſmiſſion, and they 
are not deprived, as Mr. Salmon inſi- 
nuates, of the privileges of other ſubjects. 


With regard to courts martial, which 


appear ſo dreadful to this gentleman, I 1 
perſon need be 
afraid to ſtand before that judicature, if 
conſcious of his innocence, 


Burr, continues he, they are obliged to 
obey their ſuperior officers, without re- 


ſerve, and thoſe officers muſt obey mi- 


niſters from whom they receive their com- 
miſſions. 


SuBORDINATION is eſtabliſhed and ne- 


ceſſary in all ſocieties of men; it may 


perhaps be more conſpicuous in the navy 
and army, as the profeſſion of arms na- 


turally requires it; for the evil conſe- 


quences that may reſult from diſobedience 


| _to orders in times of action are very evi- 


dent. A good ſubje& therefore never 
entertains that falſe notion, as Mr. Saxe 
— _ juſtly 


; 
| 
f 
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juſtly y terms it , that ſubordination and 


miplicit obedience, are any debaſement of 
a man's courage, or chat they any- wiſe wave 
the rights and privileges he is in other 
teſpects intitled to: laſtly, with regard 
ro obedience: to miniſters; officers, like 
all others of his majeſty's ſervants, muſt 
obey orders conveyed to them through 
the miniſter, or proper « officer: and it re- 


quires no reaſoning to point out the pro · 


priety of this regulation. I ſhall now at- 


tempt to ſhew the juſtice of martial law, 
and of courts martial more fully, by com- 


paring. their forms of trial with that of 


the courts. of civil judicature. 


A crxMiNar brought before a. court 
martial enjoys the ſame privileges as in a 


court of law, that of being tried by a jury 


of his peers or equals, which the Engliſh 


ſo juſtly boaſt of; for peers, I think 1 
5 without Tag vn es call them in all 


” 2 chap. 8. 


caſes. 


S ere = 


ina 


jury 


n al 


aſes. 
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taſes. For though the priſoner be a pri- 
vate centinel; as all the members of the 


court are ſubject to the ſame laws for the 
ſame crimes, their rank * can be no rea- 


lon. a not regarding them as the culprits 


Even in a trial by a jury in a 
Geer -6f law; I do not imagine that a 
prifoner would except againſt a juror 
merely becauſe he was of a Beer rank 
in We: than High, 


| Broives we bh of wide tried 15 
his peers; which a critninal enjoys in one 
court as well as in another, there are many 
advantages tefulting from courts mar- 


tial that are . to re and which 
at be noticed, 


In ion | foreign ſervices, if a LDL 
miſſioned officer, or even a private centinel is to 
be tried, ſome of the ſame rank 'fit as members 
of the court martial, but in the Engliſh ſervice, 


none ſhall he under the — of a 36— 
officer. 
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In a Ee, court of law, if one .of | 
twelve which compoſe the jury, diſagrees 
from the reſt, it is no verdict, for they 
muſt all concur in the ſame opinion. 
This ſeems ſtrange, for we find in the 
moft common occurrences; of life, that 
it is difficult" ro meet with twelve, or half 
that number of men who are of one mind 
coneerning any point; yet in concerns of 
the higheſt moment, where life, liberty, 
and property are at ſtake, and which of- 
ten lead to diſcuſſions of a nice and com- 
plicated nature, the law emoins twelve 
men to be unanimous in their judgment. 
Till they agree they muſt be kept toge- 
ther without meat, drink, fire, or candle“, 
- otherwiſe than by leave of the court; dad 
if the trial happens to be at an aſſize, if 
- they are not agreed before the depar- 
ture of the juſtices of gaol delivery in- 
0 another county, the ſheriff muſt ſend 
ö them along in carts like malefac- 


2 Hale's Hiſt. Placit. Oe p. 279. 
+ Ibid. 


tors, 
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tors, all round the circuit, rl hey con- 
kor zu a ne, Do 1101 9 
Tu HIS Kap sr bo he rule les don pu- 
niſbing men into compliance, and foreing 
minds weak and not over ſerupulous to 
injure their ſouls for the conveniency of 
their bodies, and the conſideration of their 
worldly intereſt; for as jurors are gene- 
rally tradeſmen, confinement, and the ex- 
pences attending it, muſt be of great pre- 
. to cheir inen affairs. 

. 2 has? FRO add by png thle 
lawyers, that this unanimity gives great 
weight and credit to a verdict. But the 
| miidforrunc is that there is great room to 
believe that this unanimity may ſometimes 
be rather imaginary than real, and though 
it be apparently the verdict of twelve 
men, yet virtually it may be no more than 
the verdict of one or two, or ſome ſmaller 

number than twelve. An ignorant irre- 


ey; © ſolute 
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ſoluts ſat of men may be governed by que. - 
of greater ſpirit, intereſt, and authority, 
than the reſt. Beſides, when they know 
that unanimity is a matter of neceffity, 

they will be forward to impoſe upon their 
own minds; they will not give their 
judgment full ſcope, but will be ready 

to acquiefce in the ſentiments of 3 
nen a1 n lader. 17111 

I is not ate" 10 edficeive any u weht 
objection that can be made againſt the 
method of bringing i in a verdict by a ma- 
jority of jurymen. At preſent one or 
more obſtinate and tenacious men may in 
a manner compel the reſt to concur in 
abeir judgment. for they muſt either ac- 
quioſce or ſuffer great inconveniencies in 


r 


1 
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their pexſons and property. Few perſons l 
in ſuch caſes perhaps will refuſe to reſign 
their own judgment; they may probably 
conſider their acquieſcence as rather ex- Ji 
torted by neceſſity than given by choice, 
and their verdict, may be looked upon A 
in 
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in the ee. kane * an hee per- 
aan 1 


1 courts — al theſe inconvenien- 
cies. are avoided, and partiality pre- 
vented. For in the firſt place, the articles 
of war expreſsly forbid the ſittings of 
courts martial before eight o'clock in the 
morning, or after three in the afternoon, 
except in caſes, which require an imme- 
diate example. They cannot therefore ſit 
above ſeven hours at a time, and are at 


liberty to adjourn from day to day till 


they have. fully conſidered the evidence. 


Ia their opinions or verdict they are 


not under the neceſſity of being unani- 
mous, and the priſoner is condemned or 
acquitted by a majority of voices, except 
in ent of TD "when; wa: enen ja | 


* Wen: many of theſe A n to 
juries, Jam obliged to an anonymous writer in 
the Grand Magazine for May 17 58; his remarks. 
being very applicable to my own purpoſe, 1 have 
inlerted many of them nearly verbatim. 
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there be more chan thirteen preſent, muſt 
concur in opinion x. No member is un- 
der compulſion, all are not only free, but 
abſolutely ſworn'to follow the direction of 
their conſciences. And in order to pre- 
vent as far as poſſible any member from 
being biafſed by the opinion of another, 
as it is more likely that the younger offi- 
cers would be influenced by their ſuperi- 
ors, than the elder acquieſce 1 in that of a 
J junior, the youngeſt member of a court 
martial, in the ſame manner as is obſerved 
at all debates in the privy council, and 
by the houſe of lords at the trial of a 
peer, gives his opus firſt PT: 


StconvLy, 


I Articles of War! S. 1 5. A. 8. 

+ Articles of War. 8. 15, A. 8. 

4 In the French ſervice the method taken to 
prevent one member from being biaſſed by the 
opinion of another, is ſtill more certain. The. | 
youngeſt member firſt writes his opinion, at the | 
top of a ſheet of paper, provided for that pur- 
poſe; then folds down the part on which he has 


wrote, in orger that the one who writes after 
| him | 


tie 


As 


is 5 his guide. Hf hee 
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M STconö 1h The being member of a 
court martial is part of the duty of an 
officer, and from the time of his being 
ordered for this duty no other ſervice 
is expected from him till it is over. 
Hence it is evident that a member 
of a court martial ſuffers no inconve- 


niency of perſon, or prejudice to his af- 


fairs to induce him to injure his conſcience 
by joining in a' verdict oppoſite to his real 
ſentiments ; ; no dogmatic and overbear- 
ing leader to perſuade him into what may 
be looked on in the unnatural light of an 
innocent perjury; but his 0 own n conſcience 


3 


him may not ſee it. All the others obſerve the 
ſame method up to the oldeſt member, by whom 
the paper is delivered to the. preſident, who then 


unfolds it, in order to examine the different 


yoices, and inſert his own opinion, which ig con- 
ſidered as two voices if given in favour, of the 

priſoner, but only as one againſt him., « Cours 
de la Science Militaire de Bardet de Y ileneven,” 
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1 muſt obſerve further that the mem- 
ders. of a court martial have certainly 

a better opportunity of being maſters 
f the cauſe before them than jurors 
in a court of law, and are thereby bet · 
ter enabled to give à juſt verdict. For 
as every circumſtance in the trial is mi- 
nuted down by the Judge Advocate, 


they may recur to theſe as often as they 


aſs 3 whereas in a court of law, though 
the Judge or Attorney General may ſum 


up the evidence with the greateſt exact- 


neſs, it is hardly poſſible for the ju- 
rors to retain every part of it in their 


memories, particularly in a long and com- 
plicated trial; and the moſt minute cir- 


cumſtance will often turn che ſcale for or 


s a ieee 


— — be aledged "Oc At: a 


court martial a priſoner is tried by a jury 
of thirteen only, and that in a court of 
law no man can be found guilty upon 
any criminal accuſation but by the judg- 


6 | ment | 
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ment of, at leaſt, twenty. foul, the con- 


currence: of twelve or more * which form 
the grand jury being neceſſary firſt to find 
the bill of indict ment, and the unani-⸗ 


maus verdict of twelve more which com- 


pale the petty jury, being again requiſite 
to find him guilty. As I Would leave no 
argument unanſwered that there is the 
leaſt probability of being advanced againſt 
the fairneſs of courts martial, I ſhall en- 
deavour to ſheyw that this allegation does 
not carry that 5 with it, which 2 
at Weg be imagined. 


1 8 unanimity 1 2 petty: 
jury, I have already taken notice of, and 
ſhall now obſerve the nature of the ad- 
vantage g gained to a criminal by the pre- 


vious Examination ot a grand jury. That 


many are brought to trial by information, 
Woes yy wen indicted 775 A A 


* Te 3 jury never conſiſts of leſs than 
welle, and ſometimes of twenty- four. | | 


33363 | Ju ry, 


— — 


x crown, it t very often f rene that 4 


man indicted for wilful murder by them, 


is only found guilty of manſlaughter, or 
chance medley, and ſometimes homicide 
fe. defendendo or per infortunium; 5 and of 
other crimes for which a grand j jury may 


find a bill of indictment, "the Petty 15 


7 . * r 9 * 


l aten en 75 e, 


1 MAN 1 8 l whom 5 a grand | 


= refuſes to find a bill of indictment, 


for want of ſufficient evidence, could 1 run 

no riſque of being found guilty were he 
2 brought before à court martial or petty 
Jury, without apy 8 e exami- 
An. r LF. 5, 


2 85 As 1 * apiriiag of 2 hind juty is 
Jha definitive, but rendered invalid, if 
that of the petty jury differs from it, a 


criminal is in fact rien by the twelye only, 
A Which 
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which compoſe che latter, whoſe judg- 


ment is definitive, and the grand j fry ap- 
pears to be only a temporary court eſta- 
bliſhed in a county, in order to find out 
ſuch delinquents as there is ſufficient mat - 


ter produced againſt in order to bring 


to a trial before the judges and petty 


jury, and thereby to ſave the court 


the trouble of examining frivolous com- 
plaints unſupported by evidence. Si- 


milar therefore to a grand jury is a court 
of enquiry, which is often held, previous 


to à court martial, when there is a doubt 
f ſufficiency of cauſe for a formal ny 


i te fine, a Almi IS a court mar- 


tial is in reality tried by as many of his 
peers, and often by more than in a court 


of law; though the former is uſually 
compoſed of a preſident and twelve mem- 


bers, it is not confined to that num- 
ber; whereas a e Jury neverexceeds 
twelve “. | 1 


196 * Hale“ „Hiſt. Placit. Chih) p. 161. 
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Tux method of trial by twelve jory⸗ 
men is generally allowed to be very an- 
cient, though authors differ concerning 


its origin and the firſt inſtitution of it in 


England. Sir Wilham Temple ſays that 


traces are not wanting of this cuſtom 


from the inſtitutions of Odin, the firſt 


leader of the Aſiatic Goths into Europe, 


and founder of that mighty kingdom 


round the Baltic Sea, from whence all the 


Gothic governments in theſe north-weſt 
parts of the world were derived: and 
that this is the reaſon why it is as ancient 
in Sweden as the records or traditions of 
that kingdom; and ſtill remains in force 
in ſome provinces on pong 5 . 


433; 2 4 


Orrs derive it _ thi ele 


| wh; they fay, may have adopted the fa- 


i e number of twelve from the twelve 
ſigns of the Zodiac; from them it deſcend- 
ed to the Egyptians and Grecians, among 
whom this number was both famous and 


mm and, from whom, it is alledged, 
ve 
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we borrowed this as well as other cuſtoms 
and laws of Kerri, e. 


1 0 to the otroduBiian. of it 
into England, ſome, are of opinion that 
it came by the Saxons or Normans, and 
others that it was in uſe in the time of 
Alfred. But Rapin * reconciles this dif- 
ference by obſerving that the terms of 
jury and verdict, as well as many other 
law. terms, were introduced by the Nor- 
mans; and that Alfred firſt inſtituted the 


uin by twelve men in England. 


8 may be the original inſti- 
ration of trials by twelve Jurymen,. chat 
of obliging them to be unanimous, ſeems 
to be of a much more modern date, for we 


find i in the Grecian, hiſtory +; that Oreſtes 


wha was tried for murder 49 the court 01 


* „ Tindal's. Tran. of Rai s Big * bar 
and, V. Te 329. v. 2. $5. 


# Stanyzan' 8 Grecian Hit v. 2. p. 56. 89 
Areopagus 


Areopagus * at Athens, was acquitted by 
the ſuffrages' for and againſt. him being 
equal, in which caſe judgment always 
paſſed in favour of the defendant. And 
among the Romans; who are likewiſe ſaid 
to have taken the number twelve from 


* It is not agreed who inſtitated this court, 
ſome aſcribe it to Cecrops, others to Craneus, 
and many to Solon, but the ſource of this error 
ſeems to be Solon's reftoritig the power of thts 


court, and making it ſuperior tb the Ephetæ, 


whom Draco had made ſuperior to it. The court 
was called Areopagus, becauſe it aſſembled on a 
hill not far from the citadel called 4, ions Pagos, 
i. e. Mars? Hill. . Some ſay that Mars was the 
firſt criminal tried in this court. Their fame was 
ſo great, that foreign nations came to them for 
their deciſion, and Demolthenes ſays that nei- 
ther plaintiff nor defendant ever went away diſ- 
ſatisfied. They decided all cauſes in the dark, 
that, ſeeing neither plaintiff nor defendant, their 
paſhons might be uninfluenced. But their au- 
thority was much diminiſhed, and their credit 
funk by Pericles, who having never been an ar- 
chon, could not be a member of this Court. 

Univ. Hiſt. b. 1. c. 16. p. 163. 293. 309. 330. 
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the Grecians, the cuſtom. wasy that upon 
the Prætor ſending out the jury to con- 
ſult, mittebat judices in concilium, he de- 


livered to every one three tablets covered 


with wax, one of abſolution, another of 


condemnation, and a third of, amplica- 


tion or adjournment of the trial, the 
firſt being marked A, the ſecond C, 
and the other N L, or 0 ligut. 
And then the tablets being thrown into a 
proper number of urns or boxes, which 
were ſet in the place where the jury wit - 
drew, and taken out by the Prætor, he 
pronounced ſentence according to the 
greateſt a In giving ſentence the 
mejor part of che judges was required. to 
condemn the defendant: if the number 


Was ork ate, he win ror 


#3 Fi 
* "I. N —_—_ » ',— #3 
& #: 43 R * : ES p: ——— 8 
+. 


+4 45 et 


„n, — — by peer, being 
doubils une Ing 1 ny” rg mer 


* 7% % i et. a 7 


$* {a7 


Sg he © 


® Set N Ridin: NOTE ve 1 +. 246. 


, Þ- ; D ET | | thod, 


42 + TREATISE on 


thod, has been adopted by courts martial, 
but the cuſtom of adhering ſtrictly to the 
number twelve, and that of obliging 
them to continue together till they are, 
(or I may (ay appear) unanimous, which 
ſtill ſubſiſts in courts of law, has not been 
introduced among them, neither the an- 
tiquity, nor the reaſons given for the 
choice of that number being judged ſuf- 
ficient to obſerve it implicitly, and the 
latter, viz. unanimity being thought in 
_— to n rather 1 Ay; man real. 


Tae 1 of England may be divided 
into three parts, viz.” the common law, 
the civil 0 and the ſeatute n 


Tur cbmmöl ue, which is le moſt 
on aan and general law of the realm, is 
properly the cuſtoms of the kingdom, 
which by length of time have obtained 
the force of Jaws, having been generally 
Teceived and held as lock before any ſta- 
tute or written law was made to alter them. 
2 Tur 


j * 
ls 5s * 
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Tux civil law is defined in the inſti- 
_ to be the laws peculiar to each city 


or each people. But in the modern uſe, 


it properly implies the Roman law con- 
rained in the Inſtitutes, the Digeſt, and 
the Code, otherwiſe called Lex Scripta *. 
In England it is practiſed in the eccleſiaſti- 


cal courts, the courts of admiralty, and 


in the two univerſities, and was alſo uſed 


by the Earl Marſhal when he took cogni- 
zance of matters touching honour and 


arms; yet it is reſtrained and directed in 


all theſe by the common law ＋. 


Taz ſtatute Jaw ſignifies. acts of par- 
liament which have the force of laws, and 
have been made to ſupply the defects and 
correct the errors of the common law. 


By this authority are courts martial and 
martial law al . 


* i 8 Dis. of Arts ray” SEES 
+ Chamberlayne 3 State of Oreat- Britain, 
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Taz ſtatute law have been found fault 
with, as being impoſed upon the ſubject 
before any probation or trial is made 


whether they are beneficial to the nation 


or agreeable to the nature of the peo- 
ple, except where they are firſt made 


temporary, and for their experienced 
uſefulneſs, afterwards made perpetual; 
whereas cuſtoms, on which the common 
law is founded, bind not till they have 
deen tried and appproved time out of 
mind. But this objection againſt ſtatutes 
in general, cannot be made againſt the 
act for puniſhing mutiny and deſertion, 
whereby martial law and courts martial 
ate authoriſed, ſince it comes within the 
exception, being always paſſed pro tem- 
pore; and its having been conſtantly re- 
 Hewed is a certain Proof of its utility. 


Trovcn courts Matte! proceed by 
virtue of a ſtatute, which like all others 


was made to ſupply the defects of the 
common law, which bad no authority 


to 


8 
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to take cognizance of the crimes herein 
mentioned, yet as the method of 
ceeding againſt offenders. had been [UK 
eſtabliſhed, the act for puniſhing officers 
and ſoldiers by martial law has only laid 
down ſuch rules for the proceedings of 4 
courts martial, as were intended to differ. 
from the uſual methods in the ordinary. 
courts of law; it is therefore natural to. 


ſuppoſe that where the a& is filent, it 


ſhould be underſtood that the manner. of 
proceeding at courts martial ſhould be re- 


gulated by that of the other cſtabliſhed 
cqurts of judicature. | 


ies this ſuppoſition, which is cer- 
tainly well founded, ] have in the ſecond 
part of this work endeavoured to collect 
every particular tranſaction of the courts 
of law, which may be applicable to courts 
martial. But before I conclude the firſt 
part, I ſhall trouble the reader with a few 
remarks on the duty and buſineſs of a 
judge advocate, who may be ſaid to be | 

D 3 the 
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the main n ſpring of a court martial, for 
on him the court depends for information 


concerning the legality as well as regu- 
larity of its conduct, and therefore if he 


errs, the court may err, The members of 


a court martial act as judges as well as 


Jurors, for they are not only to judge 
whether the priſoner be guilty or not 


guilty of the crime he is charged with; 


but when he is found guilty, they are to 
paſs ſentence on him, which in a court 


of law is the part of the judges. And 


as military men are not ſuppoſed to 
be verſed in law, the judge advocate is 
directed by the articles of war to inform *, 
that is, as I conceive it, he is to explain 
any Points of in 7 er s occur in 

the 


* Articles of War, | ſ. 15. a. 6. 
It may perhaps appear to be a contradiction 
to ſay that a judge advocate is to explain points of 
law to the members of a court martial, after hav- 
ing declared that the articles of war, which are 
the fundamental rules for courts martial are ſo 
| plain 
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the courſe of their proceedings, in order 
to prevent the members, at the ſame time 
that they wiſh to act with equity, from 
proceeding erroneouſly or illegally ; for 
though the laws of England may be 
founded on equity, it muſt be univerſally 
allowed, that they are not fo plainly laid 
down but that a man with the moſt equit- 
able intention may apart oh in mn 
caſes miſtake them. 


Tas duty of a judge advocate is ma- 
nifold, for he is not only to inform the 
court concerning points of law, but alſo 
to perform the part of clerk or regiſter 
of the cover; beſides bong council or pro» 


plain as to be eaſily inderftwoll by every 1 
man. But I muſt obſerve that it is in the method 
of proceeding, which is regulated by that of 
courts of law, and concerning the greater part of 
which the Articles of War are filent, that mem- 
bers unacquainted with the law are liable to err, 
and wherein the aſſiſtance of a judge advocate is 
requiſite, which rather confirms than contradicts 


what I have Already aſſerted. 


"=. * ſecutor 
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ſecutor for the crown, and by cuſtom, 


founded I ſuppoſe on the rule in courts of 
law *, that judges are always to be of 


peil with the priſoner; to ſee that he 


has law and juſtice, for I know of no ab- 


ſolute authority for it, he is generally 1 
expected to aſſiſt the e in his de- 


fete. 


"i order to do juſtice to the truſt 
repoſed in him, it is evident, from 


what has been ſaid, that a Judge ad- 
yocate, beſides being maſter of every 
point relative to martial law, ſhould be 
well acquainted with the form of trials 
in criminal caſes, where the king, whoſe 
council he is, always is a party concerned, 


and in ſome meaſure with the pleas of 


the crown. 


* Hawkins“ 's Pleas of the Crown, b. 2. c. zo. 
1.7. 
+I ſay generally, for there have Kees inſtances 
of a priſoner being admitted to plead by his own 
Founcil, 


Bor 
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Bur a knowledge of theſe matters is 


not the only requiſite to form a judge 


advocate. Impartiality, which is necel- 
ſary to every member of a court mar- 


tial, is particularly fo to him: he ſhould 


be remarkably careful-not to let one part 
of his buſineſs prejudice him, in the con- 
duct of another, nor lead him to endea- 
vour to biaſs the court to one {ide or the 
other by any quibbling explanation of the 


law or other matters. Truth and equity 


ſhould be moſt conſpicuouſly ſeen at all 
courts martial, but chicanery never per- 


mitted to enter the door. His being pro- 
ſecutor for the crown muſt not induce 


him to omit inſerting any thing in the re- 
cords of the court, that may be of ſer- 
vice to the priſoner; nor is he, on the other 
hand, to let his maſter's cauſe ſuffer, and 


a criminal eſcape unpuniſhed through le- 


nity, or any other motive whatever; but 
in the proſecution, though he ſhould act 
with ſpirit and reſolution: againſt daring 
and hardened offenders, yer he ought to 


be 


* * 
| 
9 * 
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be very cautious not to injure or oppreſs, 
and much more not to add inſult to ſe- 


verity. In all caſes, when misfortune is 
inter woven with guilt, he ſhould make it 


appear that a deteſtation of the crime, 
and a regard to the public ſafety, are not 


inconſiſtent with pity to the man; par- 
ticularly to offenders for the firſt crime, 


to ſuch whoſe crimes are ſmall, whoſe 


temptations were powerful, and who ap- 


9852 0 ROE: been ſeduced wp _ 


"tis a court of law, where the king is a 
party concerned, as he is in all criminal 
cafes, before the jury is ſworn, he is to 


challenge or except againſt any juror he 
thinks proper as well as the priſoner, ei- 


ther peremptorily, or with cauſe. It is 
therefore the buſineſs of a judge advocate 
as council for the crown to do the ſame at 


a court martial. 


1 HE nature of 8 of jurors, 1 


5 ſhall conſider more particularly ; in the ſe- 


cond part. I ſhall only in this place make 
a few 


act for puniſhing mutiny and deiertion, 
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a few remarks. on an opinion that has 
been entertained that a priſoner has not a. 


right to challenge a member of a court 
martial, without aſſigning reaſons for ſo 


doing, and if his reaſons do not appear 
ſufficient to the court, in that caſe the per- | 
jon challenged has a "re to fir as a 


member on the trial. 


A RECENT inſtance of this happened 
on the trial of Lord George Sackville, 
who excepted againſt General Belford, 

and having by defire of the court given 
his reaſons for it, they were adjudged i in- 
ſufficient, and the general ordered io take 


his place. That gentleman however, with 


great propriety, deſired to be excuſed 
froth fitting as a member on the trial. I 
am much at a loſs to imagine what 
gave riſe to this method of proceeding. 
It cannot be founded on authority, 


for it is diametrically oppoſite to the 


practice in all the courts of law, and 
to the laws of England; neither does the 


nor 
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nor the articles of war give any ſanction 
to, or even make the leaſt mention it., 
Nor is it natural to ſuppoſe that a court 
martial can deprive a priſoner of a pri- 
vilege he is entitled to in every other 


court. 


I nave heard it ſaid that objecting to 


a member of a court martial without aſ- 


ſigning a cauſe, is a reflection upon the 


character of that member as a man of 
honour ; but this notion is founded on a 


wrong principle. A reputable tradeſman, 


or even a gentleman of rank and fortune 
in a county, is never regarded in a worſe 


light for having been challenged without 


a cauſe as a Kearns 


I Have 1 therefore to add that it is 
certainly an unjuſt and illegal reſtriction 


on a priſoner, and muſt have proceeded 
from an opinion founded on an erroneous 
principle, and the ſooner it is aboliſhed 


the drtter. 


6 e 
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\ Txt are indeed ſome particular ex- 


ceptions to challenges; ſuch as high trea- 
ſon or miſpriſion of treaſon, it being en- 
acted by 33 Hen. VIII. 23. pl. g. that ic 
ſhould not be allowed in thoſe caſes, but 


by the ſtatute of Philip 1 and Mary ſuch 


challenges were revived as to treaſon. But 


as theſe crimes are not cognizable before a 
court martial, I know os; no caſe where a 


member may not be challenged Per 
: torily. 


Ir the right of challenging twenty , 


peremptorily be allowed at a court mar- 


tial, and the priſoner avails himſelf of it 
to the full extent, many inconveniencies 


may ariſe in ſmall garriſons where there 


are not a ſufficient number of officers to 
admit of it. And yet how to obviate it, 
I am rather at a loſs, for I am very averſe 
to the taking away any privilege from a 


Priſoner before a court martial that is en- 


* Vide part 2, chap, 4. | 


joyed 
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joyed in another court. As there is no great 
Probability of ſuch a thing happening, 


but in the caſe of ſome offender who may 
do it merely to delay his trial, by a pro- 


per remonſtrance from the judge advo · 
cate, he may perhaps be induced to de- 
cline his challenges, or at leaſt a part of 
them. But ſhould not this have the de- 
fired effect, and there is no probability of 
procuring officers from neighbouring gar- 
riſons; in this caſe, if in any, a priſoner's 
challenges may be over- ruled unleſs he 
ſhews good cauſe for them; but this 
ver- ruling ſhould be practiſed with the 
greateſt caution, and never enforced but 
| in caſes or ri greateſt . 

c Taz e of the ber who 
conſtitute the court being alſo part of the 
; Judg e advocate's duty, I ſhall take this 
: opportunity of making a few obſervations 
on the preſent method of — that 
eſſential ceremony. 


» . 
” * Bo ; 


> te 


for Is Mutiny, Kc. a. 8. 
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I courts of law judges are ſworn hut 
once, which is at their appointment, and 
on this I ſuppoſe is founded the cuſtom of 
ſwearing the members of courts martial 


but once, though they try ſeveral different 


; Priſoners; yet as they are not only judges 


but alſo jurors, and in courts of law, ju- 
rors are ſworn upon every trial, I ſhould 
think it would be a more regular and le- 


gal method of proceeding, if courts mar- 


tial were to do the ſame ; there is the ſame 


| reaſon for the members to be ſworn on 
every different cauſe as the evidences; 
and in fact the form, in which the judge 


advocate tenders the oath to them, is ex- 


pPreſsly confined to the ſingular number 
in the words matter and priſoner *. 


Previous to trial, the judge advocate 


ſhould collect the witneſſes who are to 
give evidence on the part of the crown, 
and alſo give potiee to the Priſoner of the 


Vid. Articles of War. [. 15. a. 6. and AR 


3 


time 
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time appointed for his trial, and furniſſi 

him with a true copy of the crime, or 4 
crimes laid to his charge, in order that 4 
| he may provide his evidences and defence“. , 
2 
* Though i it is uſual to let the 1 1 have an b 
exact copy of the crime or crimes laid to his n 
charge, yet upon the trial of Major-general It 
| Monkton, for the charge preferred againſt him 20 
by Major Campbell, of which he was honour- | F: 
ably acquitted; the general upon hearing the 9 
crimes that were exhibited againſt him in the Of 
king's warrant, mentioned to the court, that the MW hi 
copy of the charge which had been given him by MW 
the ſecretary at war, ſome time before, and Je 

againſt which he had prepared his defence dif- 5 
fered from that now read in court, and therefore In 
begged that the former charge might be read; fre 
but the court gave it as their opinion, that the ga 
_ complainant be at liberty to proſecute the charge de 
as ſtated in his majeſty's warrant, to which charge by 


| Major- general Monkton muſt neceſſarily anſwer, | 
and that if in the courſe of his defence, it ſhall be [ 
material for him to ſhew, either that there is any | ave 
ſubſtantial variation between the preſent charge, ſon 
and that originally exhibited, or that the latter 
indicates any greater degree of malevolence, or 


-for any other purpoſe conducive to his defence, it | D 
may then be proper to lay the firft * 
anfwer to it, before the court. 
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IJ 


Non would it be improper for the pri- 
ſoner to give in the names of ſuch per- 


ſons he means to call upon as witnefles 


in caſe they are officers, to prevent them 
as well as the evidences for the king, from 
being appointed members of the court 
martial. For though 1n a court of Jaw, 
it ſeems agreed that it is no exception 


againſt a perſon's giving evidence, either 


for or againſt the priſoner that he is one 
of the judges or jurors who are to try 
him; for on the trial of one Hacker in 
the reign of Charles II. ſays Lord Chief 
Juſtice Keeylyng *, two of the perſons 
in the commiſſion for the trial came off 


from the bench, and were ſworn, and 


— — 


gave evidence, and did not go up to the 
bench again during the trial, being judged 
by the court to be good witneſſes. Vet 
I ſhould think this practice ſhould, be 


avoided if poſſible, for had the two per- 


ſons. beer: lurots, inſtead of Judges, * | 


| . Reelyng' $ Rep. of divers caſes p. 12. 
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Priſoner would thave been deprived of 
two voices in the paſſing of the verdict, 
For as the judges did not return to the 


bench during the trial, it 1s natural to 
ſuppoſe the | jurors could not have taken 
their places again on that trial. 


TRIs inconveniency, for ſo I think I 
may venture to call it, may eaſily be 
avoided in a court martial by the judge 
advocate and priſoner giving in the names 
of their witneſſes, | 


Pzeviovs to the proceedings againſt a 
criminal after he appears in court, it 
will be neceſſary to conſider the means 
and method of bringing him to trial, 
which not being the immediate buſineſs 
of the members of a court martial, though 
conducive to it, I have choſen bert to 
inſert them here, than blend them with 
their proceedings after the court is ap- 
. and formed. 


| ACCORDING 
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| Acconvine to the ordinary practice 


of courts of law, a criminal muſt be 


firſt arreſted, or apprehended; ſecondly 
impriſoned, or bailed and CEN : 


thirdly indicted &. 


ere bine wile martial law are to 
be dealt with nearly in the ſame manner, 
for in the firſt place all officers both mi- 


litary and civil + are authorized to appre- 


hend them; and ſecondly, the articles 


of war I direct that whenever any officer 
or ſoldier ſhall commit a crime deſerving 


puniſhment, he ſhall, if an officer, be. 
put in arreſt by his commanding officer; 


if a non-commiſſioned officer or ſoldier, 
to be impriſoned till he ſhall be either tried 
by a court-martial, or ſhall be lawfully 
diſcharged; and though the articles of 


var do not make mentiön of an offen- 


2 Hale's Hiſt. Plac. Coronæ, c 10. 
＋ Act for punifhing Matiny and Deſertion, &e. 
a, 51. 
˖ Articles of War. ſ. 15. a. 17. 
| E 2 der 
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der being admitted to bail, yet a cuſtom 


has been long introduced into the army, 


that when the accuſation againſt an offi- 
cer is not of a capital nature, he is al- 


lowed generally to be in arreſt at large, 


that is to walk about without a ſword. 
With regard to indictments, the martial 
law admits of none, unleſs, as before ob- 
ſerved, the opinion of a court of en- 
quiry be allowed in ſome meaſure to be 
the ſame. 


1 SHALL conclude this part of the 'ſub- 
ject with obſerving, that what I have al- 


ready ſaid, or may hereafter ſay of courts 


martial, reſpects general courts, martial: 
regimental and garriſon courts martial are 
only to take cognizance of ſmall offences, 
or miſdemeanors, for which they are au- 
thorized to inflict corporal puniſhment. 


Tusk may be conſidered as inferior 
courts, but ſimilar in their proceedings, 
and eſtabliſhed N the ſame principles. 


And 
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And the rules preſcribed for the well or- 
dering and conducting the one may be 


applied with propriety to the other. If 


a member is well inſtructed in his duty 
upon general courts martial, there is lit- 


tle danger of his erring upon regimen- 
tal or garriſon courts martial. 


PART 1. 


7 be Manner of „ againſt Offen- 
a ders. 


AVING in the former part 

1 of this treatiſe ſhewn what me- 
thods are to be taken, to bring an offen- 
der againſt martial law to trial, I ſhall 
next endeavour to explain in what man- 
ner he is to be proceeded againſt after 
being brought into court. Here it will 
be neceſſary to conſider previouſly when 
a criminal may be deemed a principal 
in a fact, and when only an acceſſary, 
which ſhall be the 1 of the firſt 


; — + 


C HAP. 
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CHAP. L . 


In what Coſes a Man may be deemed a 


Principal, and in what Caſes an Ac 
. 


A VIN G premiſed that where a 

felony is committed by divers per- 
ſons, the ſame man may be both princi- 
pal and acceſlary 1 in it“; as where A in- 
cites B to commit a crime, and after- 
wards joins with him in the fact; I ſhall 
PO to ſhew, 


$ Warx he may be . a . 
cipal. 


Ys Wares: an each. 


* Hale's Pleas of the Crown, 219. Kellway' 8 
Rep. 107. 


. 
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IT was anciently * the more prevail- 
ing opinion, that thoſe only were to be 


zudged principals in fclony-+, who ac- 


rually did the fact; as in murder, thoſe 
only who gave the mortal blow; in rape, 
thoſe only who, actually raviſhed the 
party, &c. and that thoſe in company, 
who were only preſent, and abetted and 
encouraged the doing of it, were to be 
deemed acceſſaries; or at moſt principals 
in the ſecond Sores only. But N 
to the preſent praclice, all thoſe who a 

ſemble themſelves Þ together, with a fe- 
lonious intent, the execution whereof 
cauſes either the felony intended, of any 
aher, to be committed, or with an intent 


* Plowden's Commentaries 99. b. 4. Edw. 3. 
42. pl. 22. 

+ The reader will obſerve that I have par- 
ticularly ſelected the cafes. relative to felonies, 
they being the chief capital crimes that a court 
martial takes cognizance of, for under that, head 
IL rank mutiny and defertion, Ke. 

t 11 Hen. IV. 13 pl.-32. 5 

| to 
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to commit a treſpaſs *, the execution 


%F * 


41499 » o˙ 
#7 „ 


Ya 
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whereof cauſes a felony to be committed, 
and continuing together abetting one an- 
other, till they have actually put their 
deſign in execution; and alſo all thoſe 
who are preſent + when a felony is com- 
mitted, and abet the doing of it, as by 


holding 4 the party whilſt another ſtrikes, 


or by moving & him to ſtrike, or deliver- 
ing || a weapon to him who ſtrikes, are 


principals in the higheſt degree in reſpect 
of ſuch abetment, as much as the perſon 


who does the fact, which in judgment 
of law is as much the act of them all C as 
if they had all actually done it; and if 
there were malice * * in the abettor, and 
none in the perſon who ſtruck the party, 


* Hale's Pleas of the Crown, 216, 217. Staun- 
deforde” s Pleas of the Crown, 40, letter D. E. 

+ Coke's Inſtitutes, p. 182. ot 

I $ Fale's Pleas of the Crown, p. 216. 

© Plowden's Comment. 98, 100. | 

22 Hawkins's Pleas of the ed I. e. 31. 


{ 497 54. 


it 
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it will be murder in the abettor, and only 
man{laughter i in the other. 


In like manner any ſoldier who ſhall 
perſuade another to deſert the ſervice, or 
to commit any other crime contrary to 
the articles of war, will be deemed a 
principal, and be perhaps found more de- 
ſerving of puniſhment than the perſon 
who actually commits the crime. 


"Is order ® to > ta an | abettor a prin- 
cipal, it is ſufficient that the perſon who 
commits the fact is encouraged and em- 
boldened in it from the hopes of preſent 
and immediate aſſiſtance from the abettor, 
whether he be within view or not of the 


fact itſelf +; 


"Foes who by accident are preſent and 
merely paſlive; and neither any. my en- 


* Haw king? $ Pleas of the Crown, b. 1. c. 29. 

LV EO | 
| Hale's Pleas of the Crown, 216, 217. 

courage 
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courage it, nor endeavour to hinder it, or 


to apprehend the offenders, ſhall neither 
be judged principals nor acceſſaries; yet 


if they be of full age, they are highly 


puniſhable for their negligence both in 
not endeavouring to prevent“ the felony, 


and in not endeavouring to apprehend the 
offender : and if they any way ſhewed an 


aſſent F to the felony, they may be pu- 
niſhed as principals in it, becauſe the ſhew- 
ing ſuch an aſſent could not but give en- 
couragement to it. And by the act for 


puniſhing mutiny and deſertion, &c. 4 


and the articles of war ||, in caſes of mu- 
tiny, it is made a capital crime for any of- 
ficer or ſoldier, who being preſent, does 
not uſe his utmoſt endeavour to ſuppreſs 
the ſame, or coming to the knowledge of 
any mutiny, or intended mutiny, does nor, 


Dalton's Country Juſtice, c. Wan Noy' 8 
Reports, 507. 
+ Staundeforde's, Pleas of the Crown, 217. 
i Act of * for . OW and 
deſertion. : | 
| Articles of War, fe. 2. 4. 
without 
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without delay; giveinformation thereof to 
his nnn officer. | 


2. Ie what caſe a man is to 5 deemed 
an acceſſary. 


Ir muſt be obſerved that the law makes 
a difference between an acceſſary before; 
and an acceffary after the — 


As to thoſe who may be deemed ac- 
ceſſaries before, it is agreed * that who- 
ever by hire, command, or council, or 
conſpiracy, and who by ſhewing + an ex- 


preſs liking, approbation, or aſſent to an- 


other's felonious deſign, abet, and encou- 
rage him to commit it, but are ſo far ab- 
ſent F when he actually commits it, that 
he could not be encouraged by the hopes 


+ Coke? s Inſtit. 180. Hale's Pleas of the Crown, 
217. 
+ Coke” 8 Tate. 182. Plowden' s Comment, 


5. b. 
2 + Staundeforde's Pleas of the Crown, 40. let 


er D. E. 
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of any immediate help or aſſiſtance from 
them, are all of them acceſſaries before 
the fact, both to the felony intended, and 
to all other felonies which ſhall happen 
in, and by the execution of it, if they 
do not expreſsly retract and countermand 
their encouragement *, before it is ac- 
tually committed. 


Ir the felony + be the ſame in ſub- 
ſtance which 'was intended, and varies 
only in ſome circumſtances ; as in reſpect 
of the time or place at which, or the 
means whereby it was committed, the 
abettor of the intent 'is altogether as 
much an acceſſary, as if there had been 
no variance at all between it and the exe- 
cution of it, as where a man adviſes an- 
other to kill ſuch a one in the night, and 
he kills him in the day, or to kill him in 


27 Coke s Inſt. 51. Hale's Pleas of the Crown, 
217, 218. 


. + Plowden's Comment. 475, 6. 2 Hale” ; 
Hiſt. Placit. Corenæ 617. 


the 
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the fields, and he kills him in town, or 
to poiſon him, and he ftabs him. Or, if 


a ſoldier incites another to deſert at one 


time, and he does it at another, or to be- 


tray one gate of the town to the —_ 
and he berrays another. | 


Bur if a man 1 commands or adviſes 
a perſon to commit a particular felony, 
and he commits another *, as to burn 
the houſe of A, and he burns that of B; 
or to ſteal an ox, and he ſteals a horſe, 
or one ſoldier incites another to deſert, 
and he mutinies- in theſe caſes he is not 
an acceſſary, becauſe the act done varies 
in ſubſtance from what was commanded 
or excited. 


He who barely conceals a felony, which 
he knows to be intended, ſays Sir Wil- 
liam Staundeforde +, is guilty only of 


 * Hale's Pleas of the Crown, 217. Plowden” 3 


Com. 475- 
+ Staundeforde” s Pleas of the Crown, 37, let- 


oo RE | 


8 * - 
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miſpriſion of felony, and ſhall not be 
Judged an acceſſary. But by the articles 
of war, in the caſe of mutiny, the con- 
_ cealing of it, is made capital, as | have 
juft now remarked *, 


Now with regard to thoſe caſes where- 


in a man may be deeined an acceſſary at- 
ter the fact, 


He may be deemed an acceſſary 0 
the fact, by receiving one who was an ac- 
ceſſary before as well as by receiving a 
principal . Any aſſiſtance F whatſoever 
given to one known to be a felon, in or- 
der to hinder his being apprehended, 
or tried, or ſuffering the puniſhment to 
which he 1s condemned, will make the 
receiver an acceſſary after the fact as 
where one aſliſts another with bn of 

* Vide p. 514. 

+ Staundeforde's Pleas of the Crown, 43. . let- 


ter D. Lambard's Juſtice of the "FR b. 2. 
g. 7. f. 291. 
1 3 s Inſtit. 18 3. 


victuals 
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victuals to ſupport him i in his eſcape; or z or 


where one harbours. or conceals in his 


houſe a felon under purſuit, by reaſon 


whereof the purſuers cannot find him; 
much more where one harbaurs in his 


houſe * and openly protects ſuch felon, 
by 'reafon whereof the purſuers dare not 


take him. It is however neceſſary that à 


man know I of the felony, in order to 
make him acceſſary by receiving that 


| "ws 


Acta of acceſſaries, it 


muſt be obſerved that if one man charged 


+ 


with being a principal is acquitted $ of 
the crime, another charged with having 
been an acceſſary to it, ſnall be diſcharged, 
for in — 11 Argen ee I 46; Fe green 
nulla. Fogel 

* #*Hale's een of rss 2188 


+ 26 Book of Aſſizes, pleas 47. 
* Staundeforde's Pleas of the - FB 41 , let 


ter E. lacs IS 2h 


9 Hale's * = the 1 221. 


|| 4 Coke's Reports, 436. Staundeforde's Pleas 85 


of the Crown, 47, letter E. 15 


C HAP. 
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CHAP. II. 
Of the Arraionment of Offenters. 
HE firſt thing conducive to the 
trial of an offender, who is ei- 


ther a principal or acceſſary, is his being 
W 


nnn means the calling the 
offerider to the bar of the court to anſwer 
the matter he is charged with*; and in 
doing which the law dire&ts T, and indeed 
common compaſſion points out to us, 
that every perſon ought to be uſed with alt 
humanity and gentleneſs, which is conſiſts 
ent with the nature of the thing, and to be 
under no more terror or tente than 
what proceeds from a ako hisguilt, and 


* Hale's Hiſt. Tickle. Ce c. 28. l 
＋ Hawking s Pleas of the Crown, b. 2. c 28, 


IE 8 
F - | 


. 
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the 3 of his preſent circum- 
ſtances; and therefore ought not to be 


brought to the bar in a contumelious man- 


ner, though charged with the higheſt 
crimes * ; as with his hands tied toge- 
ther 4, or any other mark of i ignominy 
and reproach, nor even with fetters-on his 
feet 7, unleſs there be ſome anger of an 
eſcape or reſcue. 


| Upon the arraignment of a criminal in 
a court of law, he is commanded to hold 
up his hand, whilſt the indictment is read 


to him; but at a court martial this cere- 


mony is never practiſed even in capital 
| Caſes, When he comes to the bar, the 
crime is to be read, and then the queſtion 
guilty or - not. guilty is to be put to him 
by the judge advocate, and if he pleads 
not guilty, which is the moſt common 


-* Hale's Hiſt.” Placit. Coronæ, c. 28. 
+ Bracton bas . & conſuet. Angliz, 
b. B. f. 137. 
FHM. 
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plea, the trial may then proceed. But if 
he pleads guilty or ſtands mute, or has 
any matter to plead either in abatement» 
or in bar of the charge, the cauſe of his 
ſtanding mute, or the juſtneſs of theſe 
pleas, are firſt to be enquired into: the 
method of doing of which, and the na- 
ture of the ſeveral pleas that may be 
made uſe of, I ſhall proceed to explain 
in the next ct chapter. 8 


Cc TE; Af. III. 


of FY ſeveral Pleas 4 0 riminal may make 
17 aſe of, and of ſtanding mute. 


"PON the charge being read, REY 
the queſtion guilty or not guilty 

put by the judge advocate to the priſoner, 
he will either confeſs, plead to it, or 
ſtand mute, on each of which I ſhall treat 


Fa RM 
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B 1. In regard to fefa which = 
ve eicher expreſſed or [AIDS 


* 1000 "314 2 


Aw preſs —— is 248 1 a pri- 


Soner dire&ly. confeſſes ® the crime laid 
to his charge, which is the ſtrongeſt con- 
viction that can be, and may be received | 
after the plea of not guilty is Were; 
NCI ay pier. 


Soch a confeltion” carries with it ſo 
ſtrong apreſumption of guilt, that in a caſe 
of treſpaſs, it prevents the defendant from 
pleading not guilty to an action brought 
afterwards againſt him for the ſame mat- 

ter; but it is queſtionable whether in 
capital crimes, it will prevent the defen- 
dant from Pleading not guilty to an ap- 
peal, for in caſes where life is at ſtake, 
the eourt ſhoyld be very tender in giving 
nent 0 haſtily, and where a W 


* -Stnundeforde's Pleas, of the Crown, 1425 

letter C. 5 
1 Keelyng* $ Reports * Divers Cales, 5. 14. 
on 


f * 
n 
* 
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on 7 arraignment. actually. contin 
himſelf guilty *, or unadviſedly diſcloſes 


the ſpecial matter of the fact +, ſuppoſing 


that it doth not amount to felony, when 
it really does; and the judges upon pro- 


bable circumſtances that ſuch confeſſion 
may proceed from fear, menace, or du- 


reſs, or from weakneſs or ignorance, may 
refuſe to record ſuch confeſſion, and 1 


fer the party to plead not r 


AN implied confeſſion i is when 2 
fendant in a caſe not capital, doth not 
directly own himſelf guilty, but in a 


manner admits it by yielding to the king 8 
mercy, and deſiring to ſubject. himſelf to 
a ſmall puniſhment, in which caſe, if the 


court think fit to accept of ſuch ſub- 
miſſion, and make an entry that the de- 
fendant poſuit ſe in gratiam regis, without 


putting him to a direct confeſſion or plea, 


the defendant ſhall not. be os | to 


* 2 Hale's Hiſt. Placit Coronæ, 2 2256. 
75 Hen. VI. 65. | 
” © ꝑlead 


4 


4 . 
# 5 
22 
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plead not guiliy to an action for the ſame 


fact, as would happen where * he ab- 


ſolutely pleads guilty. 


- 


. Or. the pleas: in ban of he: charge. 


ls the confeſfion of guilt and the 
common plea of not guilty, a Aer 
may perhaps avail himſelf of rhe plea 

autrefois acquit, that is to ſay, that he 
has Already been tried and acquitted 
of the crime for which he ſtands ac- 
cuſed; or of the plea autrefois atiaint or 
 convift, that is, having been already at- 
tainted, or convicted o the crime; "theſe 
are called pleas in bar of the indi ament, 
or charge, and are certainly ſufficient pleas 
to entitle him to be diſcharged, if he can 
ea the record OY of his acquittal or 


* 9 Thy: VI. "+ . 

A The original proceedings of all. en 
courts martial being lodged in the judge advo- 
cate's office in London, any perſon, may obtain a 
FOP7 upon application and paying the charges. 

conviction; 


ſa 


ie 


„ 
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conviction or even good evidence to 
prove it. For aman ® ſhall not be brought 
in danger of his life for one and the ſame 
offence more than once; nor ſhall + an 
officer or ſoldier convicted of any offence, 


be liable to be tried a ſecond time by the 


ſame or any other court martial for the 
ſame offence, unleſs in the caſe of an ap- 


peal from a regimental to a general court 


martial: but the acquittal of a man 


as a principal, is no bar to a ſubſequent 


proſecution againſt him as an acceſſary af- 


ter the fact, becauſe ſuch acquittal clears 


him only of the charge of having com- 
mited the fact, which being a crime en- 
tirely different from that of receiving him 
who committed it, there ſeems no more 
reaſon that the acquittal of it ſfiould 


bar a proſecution for the "JESTER en . 


” b ” 


. ee Pleas of _= Crown, LOT 


letter A. 


+ Add for puniſhing mutiny and deſertion, beo. 


A. 10. 
1 Hale” 8s Pleas of the Crown, 244. 


4 


4 . 
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if they were offences that bore no mans. 


ner of relation to one another. But it 
is holden in many books + of authority, 
that the acquittal of à man as principal 


is à good bar of a ſubſequent proſecution 


of him as acceſſary before, for ſuch an 
acceſlary is in ſome meaſure guilty of the 
fact, and therefore an acquittal, which 
clears a man from being guilty of the 
fact, doth conſequently clear him from 
being ſuch an acceſſary; yet in others | 


it is inſiſted that one who has been ac. 


_ quitted as a principal, may be tried again 
as an $ccollory before, as well as wang 


IT i is however ed: that an acquit- 


tal F of a man as acceſſary either before 


of atter, is no bar to a — ry proſe- 
cution againſt him as a principal l. 


* Hawkins!s Pleas of the Crown, 62. c. 3 g. W; 11. 

* Staundefordeꝰs Pleas of the Crown, 44. 
jetter C. 105. letter A. B. 2 N 's Hif. ** 
Coronæ, 244. 


't Kiel wood's 1 toy. „ Daliton- 8 Aa 114. 


9 Crompton's Juſtice of Peace, 43. p. I. 30. 
1 Vide — 2. 7 


en { MARTIAL: By 


07 ſeanding 1 mute, 6k To 


155 a man being put upon his trial ſays 


nothing at all in caſes of felony, I. ord 
Chief Juſtice Hale ſays that the court 
ought ex officio, to empannel a jury, and 
ſwear it as an inqueſt of office to enquire 
whether he ſtands mute ex viſſtatione Dei, 
of the rok . or of malice. 9 


Jo like: manner if a [priſomges be bioughe 
before a'court-martial, accuſed of a ca- 


pital crime, ſtands mute, the preſident 


and members may be ſworn. to make the 
_ enquiry. | 8 


8 


17 it be found to be the a of God 

* + Hale s Hiſt. Placit. 3 3122 

+ It is rather uncommon to meet with erimi- 
nals who ſtand mute of the act of God; I ſhall. 
therefore inſert a remarkable inſtance of one, who 


may with great reaſon be ſaid to have done fo. 


A deſerter from the Pruſſian ſervice being unex- 
pectedly overtaken by thoſe ſent in purſuit of 
him, whilſt he was | merry waking with ſome 


peaſants, | 
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the court are to enquire * whether the 
priſoner be the ſame perſon, and all other 
matters touching the felony, which he 
might have pleaded i in his defence, for 

ſince it is not his fault that he did not 
plead, there-is no reaſon why his trial 


peaſants, the ſudden ſurprize had ſuch an effect 
on him, that after having made a loud cry on the 


firſt aſſault, he became quite ſtupified, and ſuf- 


fered himſelf to be led away without making the 


leaſt reſiſtance; and when he was brought to a 


trial could not be prevailed upon by any means to 


ſpeak a fingle word. He was as immoveable as a 


ftatue, and did not appear even to comprehend 


any thing of what was ſaid or done to him. Be. 
ing afterwards committed to priſon, he neither 


cat, drank, nor flept, nor had any manner of 
evacuation. | Neither threats, promiſes, nor pray- 


ers could draw an anſwer from him, but Kill re- 


mained motionleſs, as if deſtitute of all ſenfation. 
At laſt his irons being knocked off, he was led 
out of priſon, and defired to go where he would, 
but he neither could ftir hand nor foot, nor com- 


prehend what was doing to him, and after ſpend- 
ing twenty days in that ſtate, at laſt fell down 


dead. Vide the Ephemerides of the Curious. 
* 2 Hale's Hiſt, Placit. Coronæ, 317. Haw: 


kins” s Pleas of the Crown, b. 2. c. 30. ſ. 7. 
ſhould 
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fhould be in a more looſe and fummary 
manner, or any way leſs regular or lo- 


pn than if he had. 


As to the priſoner's ſtanding mute of 
malice, it will be neceſſary to examine in 
what caſes a man is by law held to do ſo. 


He who anſwers impertinently, or in- 
effectually, or refuſes to put himſelf up- 
on his trial as the law * directs, may as 
properly be ſaid to ſtand mute, as he who 
makes no anſwer at all. But after a man 
hath confeſſed himſelf guilty, or pleaded, 
and puthimſelf upon his trial , he ſhall not 
afterwards be deemed to have ſtood mute, 
on account of his ſubſequent ſilence ; but 
the trial mall proceed, and the like judg- 
ment be given as in common caies. e 


3 45165 the conſequences of 


ſtanding mute of malice. 


* Hawkins's Pleas of the Crown, b.2.c 30. 
f. F. EEK 
1 Hale's Pleas. of Bi Crown, 225. 
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By the 33 Hen. VIII. 1. 2. it is I 
added that notorious felons, which openly 


be of ill fame, and will not put them. 
ſelves in inqueſts of felonies, that men 
ſhall charge them with, before the juſ- 


tices at the king's ſuit, ſhall have ſtrong. 
and hard impriſonment, as they which 


refuſe to ſtand to the common law of the 
land. But this is not to be underſtood 
of ſuch priſoners as may be taken mn 
ſlight ful picion. 


Tar judgment of peine fort & FER 
or ſtrong and hard puniſnment as recited 
by Hale“ is, That, he be ſent to ws 
priſon from whence he came, and 
into a dark lower room, and there be Rid 


naked upon the bare ground upon his 


back, without any cloaths, or ruſhes un- 
der him, or to cover him, except his 
privy parts; his legs and arms drawn and 

extended with cords to the four corners 


* 2 Hale's Hiſt. Placit. Coronæ, p. 319. 
T of 
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of the room, and upon his body laid as 
great a weight of iron as he can bear, 
and more. And the firſt day he ſhalt 
have three morſels of barley bread with- 
out drink, the ſecond day he ſhall have 
three draughts of water, of ſtanding wa- 
ter next the door of the priſon, 0 
n and this to be his diet cl _ wrt 


Buy Sr Edward: Coke * 695 a no 
perſon ſhall be put to this puniſhment, 
unleſs the matter be evident or probable, 
which it is the duty of the court to look 
into, or according to Sir William Staun- 
deforde +, that he be a notorious felony” 
or openly of bad fame; and therefore ie 
adviſes the court for the ſarisfattiong ofithe 
ſtatute, and the diſcharge of their duty- 
to examine the evidence, which proves che 
priſoner guilty of che fact before they pro- 


ceed to the zudg den of peine ae 15 e | 


* 2 Coke's Inftit. 177%. | 


F Staundeforde 8 Pleas of the Crowns 159, let- 
ter hs 8 


"© - | | Tus 
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Tus ſeverity of judgment (from which 


evena peer of the realm * is not exempted, 
if upon an arraignment of felony before 
his peers, he refuſes to plead) is to bring 
men to put themſelves upon their legal 
trial, and though ſometimes it hath been 
given and executed, yet for the moſt part 
men bethink themſelves and plead; and 
in order to prevent its being inflicted, 
Lord Chief Juſtice Hale adviſes, that the 
jugment be not too haſtily given, that the 


riſoner is not only to have a due admo- 


nition, but alſo ſome convenient reſpite ; 
poſſibly till the afternoon if the arraign- 
ment be in the morning, or till the next 
morning if the arraignment be in the af. 
ternoon; and that the judgment be diſ- 


tinctly read to him, that he may know 


his danger before his final refuſal 


with due admonition not to deſtroy him- 


ſelf hy 


T2 Hiſt Placit Corone, p. 219. 
+ 2 Hale's Hiſt. Placit Coronz, 320. 
TrovcH 
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Tuouon the law-preſcribes ſuch treat- 
ment for thoſe who ſtand mute of malice, 
it ĩs very cautiouſſy practiſed, as we find 


by the three able judges juſt quoted *, 


and according to Chamberlay ne , though | 
the law. continues, yet ſays he, we fo ab- 


hor cruelty that of late they are ſuffered 


to be ſo over-charged with weight laid 
upon them, that they expire preſently. 


. Tgar courts martial have a right to 
inflict the puniſhment of peine fort & dure, 

cannot be conteſted, for the law ſays , 
if a new felony be made by act of. par- 
liament, though it make no proviſion 
touching the penalty of ſtanding mute, 
it is however a neceſſary conſequence 


thereof, though not ſpecially provided 
: bor, if it be not "ouſted hs n act hich 


- ®: Coke, 8 and Hale. 
| Chamberlayne's inte of ate ene, 
+ 2 Hale 8 \Placi Corona, P. 320. 


0 | 
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makes it felony, and there is no contradic- 


tion to it in the act for puniſhing mutiny 


and defertion, &c. but yet I hope never 


to fee a court martial exerting this power 
over a poor wretch in a manner fo bar- 
barous and repugnant to human nature. 


Tux law preſcribes no worſe puniſh- 
ment to a criminal convicted of the moſt 


capital felony than death, and yet con- 


trives the moſt excruciating torments for 
the guilt of filence, or at moſt of con - 
tempt of the court; if a priſoner ac- 
cuſed of a capital crime perſiſts in ſtand- 


ing mute, and by the evidence againſt him 


there appears a ftrong preſumption of 
guilt, ſurely the paſſing the ſame ſentence 


on him; as would have been done, if he 


had: pleaded and been found guilty, is 
ſufficient puniſhment for his obſtinacy “. 


* Since this was written, an act of the legiſla- 


iure has aboliſhed the puniſhment of peine fort & 


dure. And a priſoner who ſtands mute, and will 
not plead to the indiftment againſt him, is now 
m. and ſentence paſſes accordingly. 


CHAP. 
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CHAP. IV. 
Of Challenges 


7 H EN the priſoner pleads not 

guilty, and puts himſelf upon his 
are et the Judge Advocate ſhould re- 
cite to him the names of thoſe gentlemen 
who. are appointed his judges, in order 
that he as well as the J Advocate, 
council for the crown, frray challenge ſuch 
as. they would except againſt for no 
Jitgy * can be e - cither by the, 


* The term juror may be juſtly applied to a 
member of a cont martial, as well as tö a Juty- 
man in a court of law, being derived from the · 
Latin verb juro, to ſwear; from hence thoſe ſworn; 
on a trial are called jurors. I ſhall therefore uſe 
the word indiſcriminately, except where 1 have 
occaſion to make a di inction between rhember 


of a court martial ret a Lon eee in a court of a 
las . 


tYelrertow 8 Rep, 2 3 Coke up pon Littletoh; 198. Y 
G king | 
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king or priſoner, without conſent after 


he hath been ſworn, whether on the ſame 


| day, or on a former in the ſame trial, un- 
leſs it be for ſome cauſe that 8 * 
ſince he was ſworn. 


8 are of two kinds, vin, 
1. Without a cauſe ſhewn, which are com- 
monly called peremptory canines. 2+ 
With cauſe ſhewn. 


Tre nature of each of which I ſhall 
conſider ſeparately, and, 


ſt CHALLENGES whoa cauſe, or 
m—_—_— nee 


By the common law, the king. might 
| challenge peremptorily as many as he 
thought fit of any jury returned to try a 
.cauſe in which he was a party, but this 
Is remedied by: 33 Edward I. nr 


* ene upon ae 1 56, 6. Hale s Pleas 
of the Crown, 259. 


call 


or 
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called an ordinance for inqueſts, by which 


is enacted as follows. © Of inqueſts to be 
taken before any of the Juſtices, and where- 


1n our Lord the King 1s a party, however 


it be, it is agreed and ordained by the 


king and all his council, that from hence- 


forthnotwithſtandingitbealledged by them 
thatſuefor the king, thatthe jurors of thoſe 
inqueſts, or ſome of them be not indiffer- 
ent for the king; yet ſuch inqueſtsſhall not 
remain unſnaken for that cauſe, but if they 
that ſue for the king will challenge any of 
thoſe jurors they ſhall aſſign of their chal- 
lenges a cauſe certain, and the truth of 
the ſame challenge ſhall be enquired into, 
according to the cuſtom of the court.” 

However, if the king challenge a juror 
before the panel is peruſed in a court of 
law, it is agreed * that he need not ſhew 
cauſe till the whole panel is gone through, 

and it appear that there will not be a full 
Jury without the perſon ſo challenged. 


* Staundeforde's Pleas of the Crown, 162, 
letter A. State Trials, vol. ii. 274. vol. iii. $2, 


869. 
G 2 And 
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And if the defendant, in order to oblige 
the king to thew cauſe, challenge {cus pa- 
ravailles* *, yet it hath been adjudged that 
the defendant ſball be firſt put to ſhew 


all his cauſes of challenge before it is ne- 


ceſſary for be King to ſhew any. 


By the common "I alſo, a priſoner 
tried for felony, was allowed to challenge 


as. many as he thougt fit under the num- 


ber of three full juries, i. e. not amount- 
ing to more than thirty-Hive, but by 22 
Hen. VIII. 14 pl. 7. it is enacted that no 


perſon arraigned for telony, &c. be ad- 
mitted to any peremptory challenge above 
the number of twenty, and this act was 


made perpetual by 34 Hen. VIII. b 35 


| ANGENTLY. if a priſoner challenged 
perem; torily above the number allowed, 
he was to be treated as one who ſtood 
mute, or to be aczudged to ſuffer death; 


* State Trials, vol. ii. 53. 8 Rep. 
473, 414+ b . 
Du 


CP» 


ut 
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but if he challenges above twenty, as the 
law ſtands at this day, he ſhall not have 
judgment of death, but only his chal- 


lenge ſhall be over-ruled, and the | Jurors 
fworn. | 


Havine premiſed that it is a general 
rule “, that whenever the king is a party, 


as he is in all courts martial, he who 
challenges for cauſe muſt ſhew it pre- 


ſently, and not have time till the panel 
is peruſed, as the king ſhall where he 
takes a challenge; and "that after a pri- 
loner hath challenged a juror for cauſe, 
and his cauſe hath been diſallowed, or 
found againft him, he may challenge the 
ſame juror peremptorily before he is 
ſworn ; I ſhall proceed to ſhew what are 
allowed by law to be good challenges, when 
the prifoner challenges for cauſe. 


Taekk are many . for which 
a juror in a court of law, may be chal- 


* 37 Hen. VI. 8. 17. 


0 I. lenged, 
"Fs 
2 — — 
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lenged, ſuch as want of freehold, non- 
_ reſidence in the county, &c. Theſe cannot 


happen in courts martial, and I ſhall con- 


fine myſelf to ſuch as are likely to occur 


therein. 


Fixsr by 25 Edw. III. ch. 3. No 


indicter ſhall be put in inqueſt upon the 
deliverance of indictees of felonies, if he 
be challenged for the ſame cauſe by him, 
who is indicted,” And this exception 
againſt a juror that he hath found an in- 
dictment againſt the party for the ſame 
cauſe, hath been adjudged good, not only 
on the trial of ſuch * indictment, but alſo 


upon the trial of another indictment or 
action, wherein the ſame matter is ei- 
ther in queſtion, or happens to be ma- 
terial, though not directly in flue. By 


this ſtatute therefore members of a court 
of Ay which 1 have e ob- 


* State Trials, vol. ii. f. 379 vol. IV. . 186. 


+ 8 Hen. IV. 2 pl. 4: Coke upon Littleton, 
157. F 
ſerved 
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ſerved may in ſome meaſure be compared 


to a grand jury, may be challenged, and 


excepted againſt as members of a court- 
martial held either for the ſame cauſe, or 
upon the trial of another action, wherein 
the ſame matter is in queſtion, or hap- 
pens to be material, though not directly 
in iſſue, as is expreſſed by the ſtatute. 


Skcoxprr, it hath been adjudged a 
good cauſe of challenge on the part of 
the priſoner, that the juror hath a claim“ 
to the forfeiture, which ſhall be cauſed 
by the party's conviction ; or that he hath 


declared his opinion + beforehand that the 


party is guilty, or will be hanged, or the 
like; but the priſoner ſhall not examine 
a juror concerning ſuch matter upon a 


Voir dire I, (hearſay) becauſe it ſounds in 


„ State Trials, vol. i, f. 502, 
+ 21 Henry VII. 2:. pl. 10, State Trials, 
C 8 e | 
+ 49 Edw, III. 1 pl. 2. 
G 4 reproach ; 
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reproach : and it hath been adjudged * 


that if it ſhall appear that the juror 


made ſuch declaration from his know- 


ledge. of the cauſe, and not out of any 
il will to the party, it is no cauſe of 
challenge. Bur it hath been adjudged to 
be no good cauſe of challenge, that the 
Juror hath found others guilty on the ſame 


indictment, for the indictment is in judg- 


ment of law, ſeveral againſt each deten- 
dant, for every one muſt be convicted by 
particular evidence againſt him. 


Tre. hens alſo allows. infamy to be a 
good cauſeof challenge, particularly if the 
juror hath been convicted of treaſon, fe- 
lony, perjury, &c.+. But theſe exceptions 
cannot well occur at a court-martial, and 
beſides none of them are principal chal- 


lenges, though perhaps allowed by favour 


_ ſtrong PREY pro, unlcls 


1 Rolles Ale ( 67, letter I. 


+ Coke upon Littleton, 1 58. a Trials per pas: 


6 9. 
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tl 


I 
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the record of this conviction be produced 


or ſhewn. 


Tr Judged Advocate and priſoner hav- 
ing gone through their challenges, both 
peremptory, and with cauſe, the court 
may then be {worn, and proceed to ex- 


amine the witneſſes. 


C H A'P, V. 


O Evidences and Witneſſes. | 


AVING premiſed that it is a ſettled 
H rule in trials for life, that no evi- 
dence * is to be given againſt a pritoner, 
but in his preſence, I ſhall conſider, 


1ſt. How many witneſſes are required 
in criminal caſes. 


State Trials, vol. iv. f. 277, 310. 


2. War 
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2. Wnar is to be allowed as evi · 
dence. | . 


1 3. Wuo may be witneſſes, and who 
are exempted from n 290g ſo. 


4. Ix what manner the witneſſes are to 
give their evidence. 


As to the firſt point, viz. How many 
witneſſes are required in criminal caſes “. 
Before 1 Edw, I. no certain number of 
witneſſes were required upon the trial of 
any crime whatever: but by that ſta- 
tute, and and 2 Philip and Mary 10, 
tw /o witneſſes are Tequired i in caſes of trea- 
ſon ; and in cales of felony alſo, it ſeems 
to be the preſent practice in courts of law, 
as well as courts martial, to procure two 
or more witneſſes, if they can be had, but 
when more cannot be found, one poſitive 
evidence to facts ; and indeed ſtrong pre- 
ſumptive proof has been deemed ſuffi- 


Keble's Reports, 3 part 68. pl. 7. 
TY e cient 
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cient to condemn. a criminal, though he 


abſolutely denies the fact; but then it 
muſt be warily allowed, ſays Lord Chief 


Juſtice Hale *, for it is better five guilty 


perſons ſhould eſcape unpuniſhed, than 


one innocent perſon ſhould die. | 


WI Ar is to be allowed as evidence 
in ee caſes. „ 


Taz confeſſion of the defendant him- 
ſelf, whether taken upon an examination | 
before juſtices of the peace in purſuance 


of the 1 and 2 of Philip and Mary 13, 


or 2 and 3 Ph. and Mary 10, or taken 
by the common law upon an examination 
before a ſecretary of ſtate, or other ma- 


giſtrate, for treaſon, felony, or ather 


crimes, not within theſe ſtatutes, or in 
2 with private perſons Þ hath al- 


* 2 Hale's Hiſt, Plac. Coronæ, p 289. 


+ Hale's Pleas of the . 102. 262, 263, 


264. 
| Dyer” s Rep. 215. pl. 50. =P. 
ways 
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ways been allowed to be given in evidence 


againſt the part; confeſſing, but not againſt 


others; however, it is an eſtabliſhed rule, 
wherever a man's confeſſion + is made 
uſe of againſt him, it muſt all be taken 
together, and not by parcels. 


Tu examination of an informer taken 
upon oath 4, and ſubſcribed & by him be- 


fore juſtices of the peace upon the com- 


mitment for any felony, may be given in 
evidence at the trial for the ſame felony, 
if it be made by oath to the ſatisfaction of 
the court that ſuch informer is dead ||, or 
unable to travel ¶ or kept away by means, 
or procurement of the priſoner * *; and 
that the examination offered in evidence 
is the very ſame ++, that was IwWorn be- 

„State Trials, vol. iti. f 89 

+ Hawley" D . of the Crown, b. 2. c. 46. 
x ; Sta Stare tial, «oP? © i, f 265. 


I np Pleas of the Crown, "om 263. 


3 ras = © Keeling's 8 Report of divers Caſes, 55. 
fore 


55 
"re 
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fore the juſtice without any alteration 
whatſoever ; but it is not ſufficient , to 
authoriſe the reading ſuch an examination, 
to make oath that the proſecutors have 
uſed all their endeavours to find the wir- 
nels, and cannot. 


Drrosirioxs + made by a witneſs be- 
fore a juſtice of the peace, may at the 
priſoner's deſire be read on trial, in order 
to take off the credit of the witneſs by 


ſhewing a variation between ſuch depoſi- 


tions, and the evidence given in court 
diva voce. And for the ſame reaſon 
where a witneſs at one trial varies trom 
his own evidence at another, in relation to 
the ſame matter , ſuch variance may allo 
be given in evidence to invalidate his teſti- 
mony at the ſecond trial. 


* Keeling's Report of divers Caſes, 55. | 
1 State Trials, vol. ii. f. *. to 627, dme. 


657. 


＋ Idem, vol. II. 7 5457 344: 528, 529- 
Wren 
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Wirn regard to hearſay evidence, what 
a (Hr * has been heard to ſay is in 
ſtrictneſs no manner of evidence, either 
for or againſt the priſoner ; not only be- 
Cauſe it 15 not upon oath, but alſo becauſe 
the other ſide hath no opportunity of a 
_ croſs examination, and therefore ſhould 
never be uſed, but only by way of in- 
ducement, or illuſtration of what. is pro- 
perly evidence. Yet what a priſoner + 
hath been heard to ſay at another time 
may be given in evidence, in order to in- 


validate, or confirm the teſtimony which 


E court. 


Ws compariſon of hands is no + evi⸗ 
dence of a man's hand- writing in any 
eriminal caſe, whether capital or not $, 
_—_ the a are Cena? in cuſtody of 


R 4 D 
144 Þ iy 321 3 


. » State Trials, ET li. f. 332, 4 414, 415, 761, 


$02,/803-. Vol. iii. f. PIT 20952 210. 
+»: Idem, f. 254. . 
4 Idem, f. 892, 893. 
F Skinner's Reports, 579. 
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the priſoner, but when in the cuſtody of 
another, they are no evidence. 


3. Wno may be witneſſes in criminal 


caſes, and who are exempted from being 


{o, 


A HvszanD and wife being as one and 
the ſame perſon in affection and intereſt *, 
can no more glve evidence for one an- 
other, in any caſe whatſoever, than for 


themſelves, and regularly the one ſhall 


not be admitted to give evidence againſt 
the other, by reaſon of the im placable 
diſſention which might be cauſed by it, 
and the great danger of perjury from 
taking the oaths of perſons under ſo great 


a biaſs, and the extreme hardſhip of the 
caſe z yet ſome exceptions + haye been 


* Coke upon 1 66 2 Roles Abridge- 


ment, 686. pl 4 


+ It was allowed. i in ; the caſe of Fog Aud- 


ley, who held his own wife, whilſt his own ſer- 
vant by his order wiſbed⸗ ber. Na State 
Toms. 


"allot 
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allowed to this general rule, in caſes of 
evident neceſſity. But the exception a- 


gainſt kindred in general, though a good 
cauſe ot challenge againſt a juror, is not 


ſo againſt a witneſs “; ; therefore the father 


may be a competent witneſs for or againſt 
his ſon, or e' converſo: or the maſter for 
his fervant, or & converſo. Confanguinity, 


and other exceptions may be made to che 


credit, or credibility of the witneſs, but 
are not exceptions againſt his competeticy, 
and it may be obferved once for all, that 


legal exceptions to a witneſs are of two 


TO | 

_ ExceyTions to the credit of the 
witneſs which do not at all diſable him 
from being ſworn, but yet, if well founded, 
may blemiſh the credibility of his teſt!- 
mony, and. in ſuch caſe. the witneſs is to 


be 0, but the credit of his teſti- 


* Hale Placit. Coronæ p. 276, 25 


f 2 Hale's Hiſt. Placit. Corone, p. 276, 277. 


COURTS MARTIAL. 105 


mony- is left to the jurors, who are 


Judges of the fact, and likewiſe of the pro- 
bability, or improbability, credibility, or 
incredibility of the witneſs and his teſti= 
mony, and theſe exceptions are of ſo great 
variety and multiplicity, that they cannot 
be reduced under rules or inſtances. 


2. ExceeT1ons to the competency of 
the witneſs which exclude him from giv- 
ing his teſtimony : : of theſe TORO 
the court is to ve on Bene. fl 4 Fi 


A ConvictioN of wendy * 8 


pyracy +, premunire 8, perjury i, or of 
aw on the fifth r. nur 7. Jo ner a 


> 1 1F - 


1 be; Rip. 16, 1 55 | oY 7 
+ Ray mond's Rep. 148. 1 | 
| Rolle's Abridgment, 686. 
Coke upon Littleton, 66. 
|] Idem. 

733 Hen. VI. 55. n. 45. 


H «= judg: 


% 
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judgment *, in attaint for giving a falſe 


verdict, or in a conſpiracy at the ſuit of 
the king +, and alſo judgment 4, for any 
erime whatſoever to ſtand in the pillory, 
or to be whipped or branded, being in a 
court which had a juriſdiction 8, are good 
cauſes of exception againſt a witneſs, 
while they continue in force, but no 
ſuch || convidtion or judgment can be 
made uſe of, unleſs the record be actually 
produced in court; and it is a gereral 
rule that a witneſs ſhall not be aſked « 
any queſtion, the anſwering to which 
might oblige him to accuſe himſelf of a 


crime: his credit is to be impeached * * 


only by generel accaunts of his character 
and reputation, and not by proofs of par- 


* Coke upon Littleton, 66, 
+ 33 Hen. VI. 55. pl. 45. 
＋ Salkeld's Rep. 689. 
9 Syderfin's Rep. 51. pl. 16. 
[| State Trials, vol. i. f. 268. 
« Idem. 
— State Trials, 4 ili. K 2 56, 257, 680. 
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ticular crimes, of which he never was 


convicted. 


OurLAwa v in a perſonal : action is 
not a good exception againſt a witneſs. 
And a perſon convicted of felony, who 
is admitted to his clergy, and burnt in 
the hand +, is n re: enabled to be 
a witneſs. 


18 « 


THe king's pardon Þ of treaſon or fe- 


lony after a conviction or attainder, re- 


ſtores the party to his credit. And Lord 
Chief Juſtice Holt & is of opinion, that 
the king's pardon will remove a man's 
diſability to be a witneſs in all caſes what- 
ſoever, wherein it is only the conſe- 
quence of the conviction, or judgment 
againſt him, and not an expreſs part of 


Coke upon Littleton, 66. 
+ Hawkins's Pleas of the Crown, b. 2. c. 39. 
{. 129. 


+ Idem. b. 2. c. 37. . 4. 48 49. 
9 BalkeJd's Rep. 5 14, 689. 


H 2 the 
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the judgment, as it is in conſpiracy at 
the ſuit of the king: and Sir Matthew 
| Hale “ thinks that one convicted of con- 


ſpiracy, perjury, or forgery, may be a 
good witneſs if e. 


IVx all caſes whatſoever it is a good ex- 


ception againſt a witneſs that he is to be 


either a gainer or a loſer by the event of 
the cauſe, whether ſuch advantage be di- 
rect and immediate, or conſequential only. 

And yet it appears from daily experience 
that a perſon beaten +, and generally any 
other perſon to whole damage Þ a crimi- 
nal information concludes, is a good evi- 
dence in a court of law, to prove ſuch 
battery, or other miſdemeanor, notwith- 

ſtanding the objection that he may have 
an action: and in courts martial inferior 
officers are admitted as evidences againſt 
A ne 


_ * Hale's ER: Placit. Coronæ, 306. 
+ 2 Rolle's Abridgment, 685. pl. 5. 
+ Syderfin's Rep 237 pl 5. 
5 Is 
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IT is no good exception againſt a wit- 
neſs that he has a maintenance from the 
king, for every man may maintain his 


own witneſſes; neither is it a good ex- 


ception againlt a witneſs that he hath re- 


| ceived a reward for having made a diſ- 


covery of the crime to be proved againſt 
the priſoner ; nor that a witneſs hath the 


promiſe of a pardon, or other reward on 


condition of giving his evidence“, unleſs 


| ſuch reward be promiſed by way of con- 


tract, for giving ſuch and ſuch particular 


evidence, or full evidence, or any way in 


the leaſt to biaſs him to go beyond the 
truth. 


Ir is allowed to be a good exception 
that the witneſs believes neither the Old 
nor New Teſtament to be the word of 


God +, on one of which our laws require 


that the oath ſhould be adminiſtered, but 


* State Trials, vol. ii f. 334, 335, 693. c 
+ Trials per Rſs 165. 2 Keble's Rep. 314. 


Nt 23. 
H 3 | a Ma- 
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a Mahometan ſworn on the Alcoran has 
been admitted as an evidence; for if a 
murder, or other crime, is committed in 
preſence of only a Turk, that owns not 
the Chriſtian religion, it would be very 
hard that the criminal ſhould go un- 
puniſhed, becauſe ſuch an oath muſt not 
be taken, but the credit of ſuch a teſti- 
mony muſt be left to the jurors Y 


Wann of diſcretion F 1s a good ex- 
ception againſt a witneſs, on which ac- 
count alone þ an infant may be excepted 
againſt, for in ſome caſes an infant of 
nine years of age has been allowed to 
give evidence, but it is no exception 


1 


againſt a witneſs that he is an alien, or 


villain, or bondman 8, cc. 


As to the caſe whether an accomplice in 
the crime charged againſt the priſoner may 


* 2 Hale's Hiſt. Placit. Coronz, 279. 
＋ Coke upon Littleton, 6. 
+ Hale's Pleas of the Crown, 263. 


State * vol. i. f. 253. be 
5 
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be a witneſs againſt or for him, it has been 
long ſettled * that it is no exception againſt 


a witneſs, that he hath confeſſed himſelf = 
in 1 ; SEE 
i guilty of the ſame crime, if he hath not 0 
ry been indicted + for it, for if no accom. | 
. plices were to be admitted as witneſſes, it 
- would generally be impoſſible to find evi- 
1 dence to convict the greateſt offenders. 
Ab it hath been often over- ruled 1 that | 

x- accomplices who are indicted, are good 
. witneſſes for the king until they are con- 
d victed. 
or IT hath alſo been adjudged $ that Gick 
A of the defendants in an information, a- 
W gainſt whom no evidence 1s given, may 
hy be witneſſes for the others, and that || 

where A, B, and C, are ſued in three 
A 0 State Trials, vol. i. f. 96. 696. 
| I laden, . 3. | 
ay + Idem vol. i. 966. 3 Keble's Report 136, 

pl. 70. > 
95 Syderfin's 3 237. ol 4. e 5 
| Rolle's Abridgment, 085 pl. 3. 
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ſeveral actions on the ſtatute for a ſup- 


poſed perjury in their evidence concerning 
the ſame thing, they may be good wit- 
neſſes in ſuch action for one another. 


Some are diſabled from being witneſſes 
in regard of defect of intellectuals: a 
perſon of non ſane memory cannot be a 


witneſs, while he is under that inſanity; 


but if he has lucida intervalla, (lucid in- 
tervals) then during the time he hath un- 
derſtanding he may be a witneſs“. 


LAsTI v, Among thoſe who are al- 
lowed by law to be good witneſſes, 1 ſhall 
mention the judges and jurors. The in- 
conveniencies that will attend their being 
called upon as ſuch, and the method of 


aveiding it at courts martial, I have al- 


ready taken notice of in the firſt part T- 


4. In what manner the witneſſes are to 
give their evidence. 


* Hale's Hiſt. Placit. Coronæ, Sy: | 
«7 Vide Part I page 4& 57: | 


}y 
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No witneſs in a court of law is allowed 
to read any evidence he may have prepared 
in writing, but may recur to notes to re- 
freſh his! memory. | 


BEFORE the reign of Queen Anne, it 


had been a conſtant, immemorial * prac- 


tice, not to ſuffer witneſſes to be ſworn 


| againſt the king on trials of capital crimes, 
except in ſome caſes ſpecially provided for 


by the ſtatute, though thoſe for the king 
were in all caſes 1 however it was en⸗ 
acted by 1 Annæ 9 Parl. 3, That af- 
ter the 12th of February 1502, every 
perſon who ſhall be produced, or appear 
as a witneſs on the behalf of the pri- 
ſoner, before he or ſhe be admitted to de- 
pole, or give any manner of evidence, 
ſhall firſt take an oath to depoſe the truth, 
the whole truth, and nothing but the truth, 
in ſuch manner as the witneſſes for the 
queen are by law obliged to do; and if 
convicted of any wilful perjury in ſuch 

*State Trials, vol i f. 55, 148 vol ii. f. 296, 
737. Hale's Pleas of the Crown, 264. 
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evidence ſhall ſuffer all the puniſhments, 


| penalties, forfeitures, and diſabilities, 


which by any of the laws and ſtatutes of 
the realm are, or may be inflicted, up- 
on perſons convicted of wilful perjury.” 
And the act for puniſhing mutiny and de- 
ſertion, directs that a court martial ſhall 
adminiſter an oath to every witneſs . 


EviDENCES in giving their teſtimony 
muſt relate the very fact that the pri- 
ſoner did, or the very words that he 
made uſe of, for it is no evidence ＋ in 
any criminal caſe, that the defendant did 
ſo and ſo, or ſaid ſo and ſo, or words to 
the like effect, becauſe the court muſt 
know the very acts or words, to judge of 
their force and effect. 


Ir a witneſs be produced and ſworn for 


the king, yet if that witneſs alledge any 
matter in his evidence that is for the pri- 
ſoner's advantage, as many times they do, 
Act for punithing Mutiny and Deſertion, a. 4. 

1 Hobart's Reports, 294. : 
that 


' COURTS MARTIAL. 116 


that ſtands as a teſtimony upon oath for 
the priſoner as well as for the King“. 


| Al witneſſes either for the king or the 


priſoner muſt be ſworn in court, in pre. 


ſence of all the members F. 


Ix the examination of the witneſſes 
thoſe for the crown are firſt to give their 
teſtimony, and then the priſoner being put 
upon his defence, is at liberty to produce 


what witneſſes he can to confirm on oath 


what he himſelf affirms, concerning his 
exculpation or innocence. The members 
of the court, the judge advocate, and the 
priſoner have equally a right to queſtion, 
and croſs queſtion the evidences, and ei- 
ther of the parties may inſiſt on the reſt 


* Hale's Hiſt. Placit. Coronæ, p. 283. 
+ On a late court- martial, two material wit - 
neſſes being ſick, and unable to attend the court, 


ſix of the members were ſent to take their evi- 
dence, for which irregularity his majeſty thought | 


proper to annull the proceedings. 


of 
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of the witneſſes being out of court, whilſt 
_ one is under examination. 


Here the altercation ſhould ceaſe, but 
of late the judge advocate has been per- 
mitted to reply to the priſoner's defence, 


and bring other evidences to endeavour to 


weaken what the priſoner and his witneſſes 
have urged, and to ſtrengthen the teſti- 
mony of the witneſſes for the proſecution; 
and in all trials where ſuch à reply has been 
allowed, as it feems but juſt that every 
advantage ſhould be granted the priſoner 
to clear himſelf of the crime, he is al- 
ways indulged with an anſwer, and new 
witneſſes to confirm his former aſſertions, 
which i is en a rejoinder. 


if Koni it nk be obſerved that the pro- 
Aa in his reply, is to introduce no 
nt w matter, but keep ſtrictly to the crime, 
or crimes expreſſed in the charge, and to 
which only the priſoner is to anſwer. 


CHAP. 
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C H A P. vi. 


Of ei a Verdif, or opinion, and paß 
fins Sentence. | 


H E court having gone through 
the examination of the witnefſes, 
as well as the reply and rejoinder, if there 


{ 


be any, they are now to perform the laſt 
and moſt ſerious part of their buſineſs, viz, 


the giving their opinion whether the pri- 


ſoner | is guilty, or not guilty of the crime 


he ſtands accuſed of, and if found guilty, 
to paſs ſentence on him. Previous to this 
it is neceſſary that all and every member 
ſhould be perfectly informed of the cauſe 
in hand; and in order thereto, it muſt 
be fully debated amongſt themſelves, and 
the judge advocate ſnould make it his bu- 
ſineſs to elucidate, and explain any point 
relative to the matter in queſtion, that may 
be doubtful or intricate. There are allo 
ſome points in regard to guilt in general, 
Ne which 
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which ought to be weighed, 493 conſidered 
before the court finally give their opinion, 


In the firſt place the guilt of offend- 
ing againſt any known law whatever ne- 
ceſſarily ſuppoſing a wilful diſobedience, 
can never juttly be imputed to thoſe, who 
are either incapable of underſtanding ir, 
or of conforming themſelves to it; and 
therefore * thoſe who are under a natural 
diſability of diſtinguiſhing good from evil, 
as infants under the age of diſcretion, 
idiots and lunaticks 4 are not puniſhable 

by any criminal proſecution whatſoever ; 
and further, if any one + who has com- 
mitted a capital crime become non compos 
before conviction, he ſhall not be ar- 
raigned ; ; if after conviction, he ſhall nor 
be executed. N 


ow Hawkins's Pleas of the Crown, b. 1. c. 1. 5 


+ Hale's Pleas of the Crown, 10, 43, O05» 
+ Idem, Coke's Inſt. 4, 6. 


Bur 


UT 
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Bur he who is guilty of any crime 


whatever, through his voluntary drun- 


kenneſs *, ſhall be puniſhed for it as if 
he had been ſober. 


Also he who incites a madman to com- 
mit a crime, is a principal offender + as 
much puniſhable as if he had done it 
himſelf. 


Icnor ance of the municipal law of 
the kingdom, or of the penalty thereby 
inflicted upon offenders, does not excuſe 


any offender arrived at the age of dif- 


cretion, and compos mentis from the pe- 
nalty of the breach of it, becauſe every 
perſon at the age of diſcretion, and com- 


pos mentis is bound to know the law, and 
preſumed fo to do . It never therefore 


as Coke upon 1 247. 1 Hale's Hitt. 


| Placit. Coronæ, 32. 


+ Hale's Pleas of the Crown, 43» 44. Dal- 
ton's Juſtice, c. 95. 


+ 1 Hale's Hiſt. Placit. passe p 42. 
can 


| I Hale's Hiſt. Placit. Coronæ, 25. 
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can be any excuſe for a priſoner at a court 
martial to plead 1 ignorance of the martial 
law, which is contained in ſo ſmall a com- 
paſs, and is repeated every two months 


at the head of every regiment, n or 
company 


Bur in ſome caſes ignoraniia fafi(as the 


law terms it) or ignorance of the fact 


doth excuſe, becauſe ſuch ignorance many 


times, makes the act itſelf morally in- 


voluntary. For if the act that is com- 
mitted be ſimply caſual, and per infortu- 
nium, regularly that act, which were it 
done ex animi intentione, were puniſhable 
with death, is not by the laws of Eng- 
land to undergo that puniſhment ; for it 
is the will and intention that regularly is 
required, as well as the act and event, to 
make the offence capital. For inſtance, 


it is known in war, ſays Sir Matthew 


Hale 4, that it is the greateſt offence for 


* Articles of War. ſ. 20. a. 1. 


a ſol - 


ca 
ch 
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dier to kill, or ſo much as aſſault his ge- 
neral ; ſuppoſe then the inferior officer 


ſets his watch or centinels; and the ge- 


neral, to try the vigilance or courage of 


his centinels, comes upon them in the 


night, in the poſture of an enemy, as 


ſome commanders have too raſhly done, 


if the centinel ſtrikes, or ſnoots him, tak- 
ing him to be an enemy, his ignorance of 


| the perion excuſes his offence. 


0 RIMES Which are cognizable before a 
court martial may be divided into felonies 


and miſdemeanors, or more properly into 


capital offences, and offences only cri- 
minal, and not in their nature capital, 
And if a priſoner upon examination does 


not appear to be guilty of a crime of ſo 


capital a nature, as was ſet forth in the 


charge, yet the court may find him guilty. 
in a leſs degree, if I may ſo term it; but 


not of a different ſort of crime or miſ- 
demeanor. As for inſtance, a ſoldier tried 
for deſertion, may be only found guilty 

- of 
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of having abſented himſelf from his quar- 
ters without leave, but he cannot be de- 

clared guilty of mutiny, though there may 

appear ſtrong ſuſpicion of his being ſo, 
unleſs this crime be likewiſe contained in 
the charge given into the court before the 
trial commences *, But in this caſe the 
court is expreſsly to inſert in the verdict 
or opinion, that they acquit him of the 
crime of deſertion, as well as that they 
find him guilty of that of abſenting him- 
ſelf without leave, for in a court of law 
it hath been acjudged F, that if a jury on 
an indictment, or appeal of murder, find 
the defendant guilty of menſlaughter, 
without ſaying expreſsly as to the murder, 
it is inſufficient and void, as being only a 
verdict for part. 


* If in the courſe of the trial for one crime 
there appear ſtrong ſuſpicion of another; which 
is not given in the charge, though the priſoner be 

acquitted of the one he is then tried for, the 

court may order him into confinement, and he 
may be brought to a new trial for the other. 

I Hawkins's Pleas of the Crown, b. 2. c. 47. 

f. 5. 1 Anderſon's Rep. 103, 14. 
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- IT is uſual at courts martial, as well as 
in courts of law, to allow offenders in 
criminal caſes to bring in perſons of cre- 
dit, to give their teſtimony of the accuſed 
perſon's good behaviour, and i integrity of 
life. This cuſtom is very ancient, hav- 
ing been in uſe among the Romans, by 
whom it was called Iaudatio, and the per- 
ſons lauditores, of which the —_ num— 
ber called uſed to be ten“. The teſti- 
mony of theſe witneſſes 19 be of the 
greateſt ſervice in ſome caſes, as in that of 
a man tried for murder, if they prove that 


he is not of a quarrelſome, revengeful 


temper. For though it may be clear to 
the jury that he put the man to death, 
yet this may induce them to acquit him 
of murder, and find him guilty of man- 
laughter only, which is an alleviation that 
the law admits for the trailty of mankind, 

when it does not appear that the fact was 


done with a forethought malice, but! ug 


* Kennet's Antiquities of Rome, P- 2. b 3 


£ 18, pl, 40. 
-H'S | ſudden 
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fudden. guſt of paſſion. Or if a ſoldier 
be tried by a court martial for mutiny, 
deſcrtion, &c. and there is only preſump- 
tive proof againſt him. Evidences of his 
former good character will certainly in- 
fluence the court, in ſome meaſure, in his 
favour. But where there appears poſitive 
proof of ſuch mutiny, deſertion, &c. 
the court cannot avoid finding him guilty, 
and paſſing ſentence accordingly, let his 
former character be ever ſo good, though 
it may perhaps induce them to recom- 
mend him for mercy, the granting of 
which is ſolely veſted in the King or the 
general, who approves of the proceedings, 
and therefore out of the power of the 
court martial. When the members are 


ready to give their opinion, the Judge 


Advocate is to put to every member ſepa- 


rately this queſtion : From 1he evidence gi- 
ven for and again/t the priſoner, and from 


bat ke has ſaid in bis defence, are you of 
opinion that he is guilty or not guilty of the 
crime or crimes la d to his charge? 

V | | Tf 
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| Te the majority find him not guilty, he is 
accordingly acquitted without any further 


altercation. But if it appears upon num- 
bering the votes, that the majority declare 
him guilty, thoſe only who have found him 


ſo(for it cannot be ſuppoled that thoſe who 


have not found him guilty would aſſign 


him any puniſhment) are to pals ſentence 
or judgment on him; for laws would be 
of little effect, unkis they could impoſe 
penalties upon offenders againſt them. 


Turst penalties are various, according 


to the nature of the offence, or the de- 


triment that accrues thereby to ſocicty. 
Some are corporal, but not capital, 


ſuch as impriſonment, flagellation, & c. 
others are capital, altimum ſupplicium, or 


death. 


Tur laws of man are ſuppoſed to be 


founded on the laws of God and Nature, 
but to oblerve ſtrictly that of retaliation, 
or the lex talienie, which | is, eye for eye, 


* wound 


7 
* 
j — — 2 — —ä—ä— — OS > nar ere. — FR 
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wound for wound, ſtripe for ſtripe, life for 
life *, &c. would not ſuit the preſent dege- 


nerate age ; the inflicting of puniſhments 


being in all caſes, more for an example to 
others, and to prevent evils, than from a 
ſpirit of revenge againſt an individual de- 
linquent. When offences grow enormous, 


| ſevere puniſhments, even death itfelf, is 


_ neceſſary to be annexed to laws in many 


caſes, by the prudence of law-givers, 


though poſſibly beyond the ſingle demerit 
of the offence itſelf, ſimply conſidered. 


Tx articles of war point out in ſome 
caſes the expreſs ſentence to be paſſed on 
criminals without any alternative. But the 
puniſhments for the generality of crimes, 
whether capital or not, which tend to the 
prejudice of good order, and military diſ- 
cipline, are left to the diſcretion of a 
court-martial. Yet it muſt be remarked 
that in capital crimes, which may be pu- 


* Exodus ch. xxi. v. 23, 24, 25. 


niſhed 
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niſhed with death, the word DzaTH is al- 


ways inſerted, and when they are not of 


ſo capital a nature as to extend to the loſs 
of life or limb, it is alſo expreſsly men- 
tioned i in the articles of war. 


Fox erimes that officers and ſoldiers 


may be guilty of, which are not of ſo ca- 


pital a nature as to deſerve death, caſhier- 
ing is preſcribed for the former, and cor- 


poral puniſhment for the latter, and for 


miſdemeanors of a ſtill more inferior na- 
ture, cuſtom has introduced ſuſpenſion 


for a time for officers, and other flight 
puniſhments for ſoldiers. 


Bl A W e puniſhment has lately been 


authorized by act of parliament, which 


1s ſending the ſoldiers, who may be con- 
victed of crimes not ſufficiently capital to 


be puniſhed with death, to ſerve in regi- 


ments abroad, either for life, or a term 
of years, and in caſe they return to ſuf. 
fer death: this is in ſome meaſure like 

LF'4 © tranſ- 
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portation by law, though not fo exem- 
plary and ſhameful a puniſhment, tor 
they in fact only ſuffer what many others 
of his majeſty's troops are hable to, who 
have never been convicted of any crime. 


Such are the different puniſhments. 


preſcribed by martial law, and which 
every member of a court-martial is to 
ſpecify in paſſing ſentence; when the 
Judge Advocate puts the ſecond queſtion, 
What puniſhment is to be inflitied on the 
priſoner whom you have feund guilty ? 


Tux ſentence in the ſame manner as 
the verdict guilty, is to be paſſed by a 


majority of voices. 


Ir may often happen that the court is 
unanimous, both in the opinion concern- 
ing the guilt of the priſoner, and the judg- 
ment paſſed on him; but the Judge Ad- 
vocate in regiſtering ſuch opinion and 
ſentence, muſt by no means inſert the 

word 
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word «unanimous, for he would thereby 
diſcloſe the vote of every member, which 
he is expreſsly ſworn not to do; but 
where there is a diverſity of opinions, it 
is neceſſary that he retain a private me- 


morandum of that of every individual, 


in caſe he ſhould ever be required to give 


evidence thereof, as a witneſs by a court 


of juſtice, as his oath expreſſes. 


MARTIAL law is laid down in fo plain 
and ſimple a manner, that every military 
man is or ought to be well acquainted 
with what are thereby deemed crimes, and 
may judge in a great meaſure what is to 
be expected by one who 1s guilty of any 
of them, but at the fame time he has the 
ſatisfaction to know that he muſt be pre- 
viouſly convicted by a court, where juſ- 
tice and equity always preſide, and where 
the innocent can run no riſque of puniſh. 
ment, but the guilty are ſure to meet with 
their deſerts. 


MILITARY PUNISHMENTS 
AND REWARDS. 


. order to proceed with ſome method, 


I ſhall divide this ſubje& into two 
parts, and treat on each ſeparately : firſt 
of penalties and puniſhments. 


Tux making of laws penal may claim 
the ſame origin as that of laws them- 
ſelves. When God gave his firſt com- 
e 2 | mand 
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mand to Adam not to eat of the tree of 
knowledge of good and evil; he allo or- 
dained that in the day he eat thereof he 
| ſhould ſurely die; and we find ever ſince 
that, though different nations have adopt- 
ed different modes of puniſhment, yet it 
ſeems to have been the general ſyſtem, 
that laws would have been of little effect, 
if they had not alſo impoſed penalties. 


Txt inflicting of puniſhment, as J have 
already obſerved in the Treatiſe on Courts 
Martial, being more for example, and 
to prevent evils, than to punifh indivi- 
duals; when offences grow enormous, 
ſevere puniſhments, nay, even death it- 
ſelf, is neceſſary to be annexed in many 
caſes, though poſſibly beyond the {ingle 
demerit of the offence {imply conſidered ; 


but yet II diſapprove of making capital 


puniſhments too familiar. For when a 
man after committing perhaps a trifling 
crime, finds that the penalty attending it 
is the ſame as if he had been guilty of a 

| more 
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more enormous one, it is a ſtrong induce- 
ment to a vicious mind to plunge deeper 
into guilt. When great puniſhments are 


only inflicted for great crimes, it will be 


the more eaſy to reform abuſes, becauſe 


mankind concurring in the neceſſity of 


them will cheerfully promote their effect; 


whereas if capital penalties are incurred 


upon every trifling occaſion, humanity 
will often lead officers to hide the leſſer 
crimes ſoldiers may be guilty of, rather 
than bring them to conviction. But when 


there is a neceſſity of making a public 


example ; though we may betray a con- 


cern at being obliged to exerciſe with ri- 


gour the rules of military diſcipline, we 
ſhould look upon cruelty and ſeverity, as 
terms miſapplied in an exemplary con- 


viction, and the adminiſtration of mar- 


tial law. 


YeT 10 averſe am I from puniſhment | 
in general, that I think every method 
ſhould * previouſly taken to deter ſol- 
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diers from committing crimes, rather than 

truſt to reformation by means of corporal 
puniſhment, If a man poſſeſſed of any 
fenſe of honour, is once made a public 
example, deſpair. will frequently drive 
him to commit crimes before unthought 
of, or at leaſt to give himſelf up to ſhame 
and remorſe, and thereby become irre- 
trievably loſt ; when the fame perſon, by 
more gentle treatment, might have been 
of eminent ſervice to hn country. | 


Narmne can 10 more conducive to the 
deterring men from committing crimes 
than making them properly acquainted 
| with the laws, by which they are to be 
governed, and the conſequences attending 
a breach of them; and binding them by 
the moſt ſolemn and faered ties to their 
due obſervance. The Romans, when they 
had completed their levies, obliged every 
foldier ta take a military oath, by which 
he engaged to hazard his life for the com- 
monwealth, to obey his general, and not 
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1 to fly from his colours, or 10 quit the 
l army without leave. This was not a mere 15 
y ceremony, but a folemn act of religic 
c and ſo eſſential to the military ſtate, chat no 

e man was deemed a ſoldier, nor allowed to 


ſtrike or kill an enemy if he had not taken 

the cuſtomary oath; and this oath was 

held fo ſacred among the troops, and be- - : 
came ſo inviolable a bond of fidelity ang 
ſubordination, that the ſoldiers, however 
diſpleaſed and enraged, did not dare to 

quit their general, ſo long as this tie was 

ſuppoſed to remain in force; nay, ſo very 

tender and ſerupulous were they, that even 

in their greateſt impatience to be — | 

ed, they would never admit of any inter- 

pretation that carried in it the leaſt ſtrain 

or appearance of deceit. Hence it was 

an uſual ſtratagem in a dubious engage- 

ment, for the commanders to ſnatch the 

enſigns out of the bearers hands, and 

throw them among the troops of the 

enemy, knowing that their men ſu far from 
* them, would venture the 


greateſt 
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be irifly | bound to be ot to his truſt a 
and at the ſame time conſcious, of the 
injuſtice of puniſhing a man for a crime 
which he does not know to be ſo, expreſs- 


ly directs in his regulations, that when 


the new colours or ſtandards of a regi- 
ment are ſworn to, the ſolicitor - firſt. 
makes an harangue, and reads the articles 
of war, and that the chaplain then ſays a 
prayer, imploring God, out of his grace 
and goodneſs, to ſave every ſoldier from 
being perjured, and ſo to govern him, 
that on all oecaſions, in battles, ſieges, 
and engagements of any kind, he may 
continue firm to his colours, and main- 


tain them againſt an enemy to the laſt 
drop of his blood: and he further di- 


ed to him, and he himſelf acknowledge 
thar he underitands every e well, 
K and 


rets that when a recruit ſwears to the co- 
lours or ſtandards, the violation of an 
oath, and the divine vengeance which 
will infallibly attend it, muſt be explain- 
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and volu ntarily offers to be conformable 
Gereto, before he takes the oath, 


to the Engliſh E after a recruit is 
ente, he is hurried away to a juſtice of 
Peace, before whom he takes an oath of 
fidelity; but no clergyman attends to point 
out to him, how much he muſt offend his 


God as well as his king, by a breach of 


that oath; and the generality of them 
are too apt to think that the ſafety of their 
bodies ſhould be their only care, after 


forfeiting their engagements, without ſuſ- 


pecting their ſouls to be any wan con- 


1 


A STRONG ok of 0 1 aſſert pre- 
ſented itſelf at the execution of a grena- 
dier, who was ſhot at Plymouth during 


the late war, for deſertion, and ſuffered 


with great fortitude, being conſtious, he 


Tad,” of Cee Be _ I: 0 »6fend 
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Bur whatever might be the virtue of 
the ancients, we ſee too frequent inſtances 
in the modern world, to convince us that 
many men are not to be deterred from vice, 
though ever ſo well acquainted with the 


| avrocioutheſs of it. We muſt therefore 


allow, that there is an abſolute necei- 
ſity of ſometimes infliting- puniſhments 
for the good of ſociety : that it is eſſential 
in order to keep up-g order, and mi- 
litary diſcipline in an army, is too evident 
to every miltary man, to require any ar. 
guments to enforce a belief of it; and that 
diſcipline" is more conducive to victory 
tha” numbers may alſo be made as 
Fa ; 


Nzxr to rms of troops, gas Il. 
Saxe, military difcipline i is the firſt ob- 
ject that preſents itſelf to our notice; it 
1s the ſoul of. all armies, and unleſs it be 
eſtabliſhed with prudence and unſhaken 
reſolution, they are' no better than ſo 


many contemptible heaps of rabble, which 


kai. are 
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are more dangerous to the very ſtate that 
maintains them, than OP. its declared 
enemies. 


Tu ETD: a3 Profeſſor Duncan * 
ſerves, from ſmall beginnings roſe by de- 
grees to be ſovereigns of the world: if we 

uire into the cauſes of this, we ſhall 
find that nothing ſo much contributed to 
it, as their excellence of military diſci- 
pine, The many difficulties the King of 
Pruflia extricated himſelf from during the 
laſt war, when ſurrounded by armies far 
| ſuperior to him in numbers, are recent 
proofs how much military diſcipline is 


conducive to victory. And 1 think I 


may, without vanity, add, that the late 
| ſucceſſes of the Britiſh arms over thoſe of 


France and Spain, y were not owing | to ſu· 


periority e of nu mbers. 
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neceſſary 0 military diſcipline," it will be 


proper to ſay ſomething of the ſeveral 
modes of puniſhment, Different nations, 
a3; I have before obſerved, have adopted 
different. puniſhments and penalties, To 
enter into a general detail of the many 
various ones that have been practiſed, 
would be foreign to my preſenc ſubjed z 
but it will not be wandering from It. 
to examine the military puniſhments " 
ſuch whoſe arms have ſhone with. the 
greateſt ſplendor, in order that by com 
paring them with our own, we may be 
better able to judge wherein we can 
amend, for nations no more than indi- 5 
viduals, are infallible, and therefore ought 
not to be ſo tenacious of their own cuſ- 
toms, as not to adopt thoſe of others, 


even of an enemy, if they are better. : 
Death may be elteemed by all nations the 


wtimum ſupplicium, or molt capital puniſh- 


ment, but this may be accounted more 


or. leſs ſevere, according to the manner of. 
executing i it. Torture, I declare my aver- 
K 3 ſion 
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ſion to; but as puniſhments are meant 
for examples, I think death may be in- 
flicted in a more or leſs diſgraceful man- 
ner, according to the nature of the crime. 
As for inſtagce, in the F rench ſervice, 
thoſe who deſert into an enemy's country 
are hanged, but thoſe who deſert to en- 
gage in another regiment, or without 
quitting France, are ſot. 


Tnux military . inflicted by 


the Romans were ſuch as reached the of - 


fender's perſon, credit, or goods. The 
principal corporal puniſhment was ſome- 
thing like running the gantlope, as prac- 
tiſed by modern nations, though gene- 
rally attended with worſe conſequences, 
and therefore may be ſaid for the moſt 
part to be capital; for as ſoon as the cri- 
minal had liberty to run, the ſoldiers were 
allowed to kill him if they could, ſo that 
being proſecuted with ſwords, darts, ſtones, 
and all manner of weapons on every hand, 
15 was preſently diſpatched, This pe- 

- nalty 
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nalty was incurred by ſtealing in the 
camp, by giving falſe evidence, by aban- 


doning his poſt in battle, by pretending 


falſely to have done ſome great exploit 


from hopes of reward, or by fighting 
without the general's order; by loſing 


his weapons, or by repeating a miſde- 
meanor leſs than either of thele, three 
times. 


Ir a great number offended, by running 


from their colours, mutinying, or- ther 
general crimes, the common method of 


puniſhment was decimation, that is, every 


tenth man to die, for which they drew 
W 8 OT” 5 


Tax puniſhments chat felted no far; 


ther than credit by expoſing themto public 

ſhame, were by degrading offenders from 
a higher ſtation to a wer; giving them 
barley inſtead of wheat; ungirding them, 
and taking away their belt; making 


| them ſtand at ſupper-time, whilſt thi 
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companions i, ee Aber halt marks 
of- dige 211 % och Las 


. 11 7 > 1] 


3 A Gellius 5 . 


a. ſingular puniſhment, by letting the de- 


linguent blood. His conjecture concern- 


ing the origin of this cuſtom, is to this 


purpoſe: he fancies that in former times, 

this uſed to be preſcribed for the drowſy 
and ſluggiſh ſoldiers rather as a medicinal 
remedy than a puniſhment ; and that-in 
after-ages it might have been applied in 


moſt other caſes from this conſideration, 


that thoſe who did not obſerve the rules 
of diſcipline, yere to be looked upon as 


ſtupid « or mad; and for perſons in thoſe 


conditions, blood-letti ng is commonly ſuc- 


ceſsful. - This account being hardly ſatis- 


factory, Muretus has given us another, 


believing the deſign of this cuſtom to have 
been, that thoſe mean ſpirited wretches 


might loſe that blood with ſhame anddiſ. 
grace, which they dared not to ſpend no- 


bly and honourably 1 in the ſervice of their 


country. 
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their tongues cut out. 
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As for the puniſhment relating to their 
goods and money, the tribunes might for 
ſeveral faults impoſe a fine on the delin- 
quents, and oblige them to give a pledge, 
in caſe they eduld not pay; ſometimes too 
they ſtopped the ſtipend ; whence they 
were called by way of reproach are diruti. 


AmoncsT the Egyptians, ack of 
duty, flying in battle, or cowardice, were 
puniſhed only by marks of infamy, it 
being thought more adviſable to keep ſol- 
diers in order by the motive of honour, 
than fear of chaſtiſement; and mutiny 
and deſertion were puniſhed by degra- 


dation and difgrace, which could never 


be wiped away, but by brave actions. 
Thoſe who betrayed ſecret deſigns had 


wo Ya! 


Er ir remarkable thas by 8 the Jak of 
Lycurgus, ſtealing was lawful among the 
Spartans, and encouraged as'a military 
Gti, and A puniſhable if found out. 

Plutarch 
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Plutarch tells a ſtory of a boy who hav- 


ing ſtole a fox, and hid it under his coat, 


choſe rather to let it gnaw his bowels, 
chan diſcover the theft. 


— to modern puniſhments, 

the gantlope has been adopted, not only 
by the Pruſſians, but moſt other German 
powers; it is likewiſe in uſe among the 
French, though ſeldom inflicted except 
for capital crimes, for it being reputed 
ignominious, becauſe inflicted on common 
rogues and vagabonds by the hands of the 
hangman, the; ſufferer is always obliged 
to pals under the colours, after he has re- 
ceived his puniſhment, in order to take 
off this idea of ignominy which is at- 
tached to it, and even this ceremony is 
often found inſufficient to wipe off the 
ſtain ſo as to prevent deſertion. 


| Lau not ſo much prez diced in favour 
a, the cuſtoms of my own country, as to 
condemn the cuſtoms of all others as 
| 3 faulty; ; 
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faulty; neither do I mean to adopt any 
one merely becauſe it is Roman, and re- 


fuſe another, becauſe borrowed from 2 


Oy of leſs repute. 


Warar I ſhall now attempt is, impar- 


| tally to point out the errors or excellen- 


cies of thoſe I have juſt recited, together 


with thoſe of our own. Death, as | be- 
fore obſerved, may be executed in a more 
exemplary manner for one crime than an- 
other, though not attended with more 
torture to the criminal; and therefore Jam 
naturally led to approve of the diſtinction 


made in the French ſervice between hang- 


ing and ſhooting, for though they both 


terminate the fe the ſuffering as a 


common felon may be juſtly eſteemed a 


more capital puniſhment, than ſuffering in 
a method peculiar to a ſoldier. . 


Mx averſion to a cruel manner of inflict- 


ing death obliges me to condemn the Ro- 
man method of execution by. ſuffering 
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the criminal to be hor, "by the ſoldiers 


LISTS PF 


which touched the honour of a ſoldier, 
by expoſing him to püblic ſhame, are 
highly commendable, for nothing is more 
likely to work a reformation in a ſoldier, 


who ought to have ſome ſenſe of honour, 
or elſe is unworthy of that name, than in- 


flicting a puniſhment which may be wiped 
off by his furure good behaviour, _ 


"Pres being ſometimes impoſed, may 


alfo be attended with good conſequences, 


for th6ſe who are 1 to avarice, and 


love of money, will think this a very 


ſevere Penalty. As to the method of 

letting blood, practiſed by the Romans, 

whatever might be their motives for it, it 

ap ears too romantic to carry any weight 
Wit among the modern ſoldiery. | 


# % 7 LJ 
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Pai * have tel a few of « | 
principal military puniſmments of the ; 
Egyptians, 1 cannot think any of them 
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ſome of them being too eaſy, and others Wl. 
too ſevere : neither do I imagine the Spar. i 
tan law would ſuit the preſent age. As -— 
to the modern corporal puniſhments, 1 it | 
appears immaterial, when a ſoldier is to Þ 
ſuffer, whether he is tied up to a halbert | 
or to a poſt to receive the number of 

laſhes aſſigned him, or runs the gant- 

lope. Theſe are inflicted on felons, and 
are capital puniſhments, for they muſt 

leave ſuch a reproach on the character of 

the ſufferer, as is very difficult ever to 
eradicate: on this account I would con- 
demn too frequent a ole of them. 5 


_ 


180]: JE 


1 conclude with; a ſhort oh 


4 5 


of what has been alread ly obſerved... 


21899805 
TI puniſhments are 1 for 0 


II. H ve 


larly for keeping up. good, order and, gdif- 
cipline in an army, has been a lowed ; S. 


bur I think it t mult. appear that eradi- 3 
| _ 
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eating crimes is not to be effected by 
making puniſhments familiar, but formi- 
dable; to be both is not poſſible, for fa- 
miliarity in puniſhment, as in other things, 
tends to deſtroy the effect deſired. 


Tur depravity of mankind often 
obliges us to ſwerve from the law of 
Moſes, an eye for an eye, &c. but let 
not a miſtaken zeal for the ſervice lead 
us too often to take away, what we Can- 
not * . 


© Gontbitas ls, which whe hs 
next capital ones to death, ſhould be ſpar- 


ingly made uſe of; puniſh not a man for 


a few hours abſence from his quarters, as 
if he had been a deſerter from his coun- 
try, and a violater of his ſacred promiſe. 
It is not in the number of laſhes, but in 
the ſname that muſt attend them, that 
An Aa W c ee e 
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. Fox. ſmall crimes find adequate penal» 
ties, ſuch as confinement, fines, double 
duty, &c. and by way of medium, de- 
gradation from one rank to another, or 
working at fortifications, or other public: 


works; but let death, or even corporal 


puniſhment, be inflicted only for capital 


crimes. 


Sxconpue. . MILITARY REWARDS. 


Fer ISHMENTS arid Rewards, ſays Mon- 
ticuculi, are the two great {upper either 


of che Nane or ny world, 


bo EC ads endleſs wal) be 8 
profeſſion of a ſoldier, or indeed of any 


ather member of the community, were 
he liable to puniſhment, without any ex- 


pectation of reward. A man who has not 


hopes as well as fears muſt very ſoon ſink” 
into deſpondency, and more particularly 


a military man, who above all others 


en avoid. 3 Nil deſperandum, 
| ſho uid 
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ſhould be his favourite theſis. With the 
Romans, whoſe renown naturally leads 
us to look up to them as patterns in mi- 
litary affairs, the encouragement for va. 
our and other martial virtues were much 
more conſiderable than the proceedings 
againſt a contrary conduct. 


Tn were of opinion that good and 
_ wholſome laws might eſtabliſh peace, and 
unity within, but were by no means ſuf- . 


ficient to protect a ſtate. from powerful 
and aſpiring neighbours. The profeſſion 
of a ſoldier was always held in repute; 
and he was eſteemed as the defender and 
protector of his country. The regard of 
one's countrymen is of itſelf a reward far 
from being contemptible, and this the 
Roman ſoldier, who was true to his truſt, 
was always ſure of. But the attacks that 


are daily made againſt a ſtanding army in 
Ereat- Britain, and the frequent inſults 


the ſoldiery meet with, when according 
to the vulgar, and too generally received 
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opinion, they are of no further ſervice, | 
are diſcouragements to a military life, 
which nothing but the martial ſpirit of a 
Briton can get over. The bad uſes that 


have been made of an army at particular 


periods, have created in ſome weak minds 


an ill founded jealouſy; and the miſcon- 


duct and irregularities of individuals have 
been often the cauſe of the Whole military 
body being condemned. Though l know 


not from whence this prejudice to the 


army ariſes; yet I am confident that it is 


higher againſt them than it ought to 


be. EY . 
; % 6 N a i 


Tur miſerable wretches that are often- 
times admitted to carry arms, by the pre- 


ſent method of raiſing recruits in Eng- 
land, are frequently guilty of crimes that 
bring diſgrace upon the profeſſion, and 
this inconveniency might be eaſily remov- 
ed by a different method of forming 5 


Ames. | 
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"Tp one or more regiments of horſe or 
foot were to bear the name of ſome par- 
ticular county, as our militia at preſent do, 
inſtead of being called after their colo- 
nels; and the regiments be recruited from 


the county whoſe. name they bear, where 
the civil magiſtrates ſnould be obliged to 


aſſiſt in completing the corps; this would 
create an emulation among the counties 
who ſhould produce the beſt regiments, 


and inſtead of the refuſe of mankind, the 
army would be compoſed of at leaſt an 


equal ſhare | of good men with other 


trades and profeſſions : beſides, every in- 


dividual would be more attached, and 
conſequently more intereſted for the ho- 
Nour of the regiment of Kent or Surry 


than for that of Col. A. which to· morrow 


. be Col. B's. 


— this 5 our armies Weed be 
ee af: a ſet of men more likely to 
merit rewards than puniſnments, and as 


examples of our ſuperiors are apt to be 


8 ſhould de very careful in our 


choice 
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Bur, as J obſerved above, ſince ad- 
vance of honour and increaſe of wealth 


are not incompatible, why may not pen- 


ſions, grants of conquered lands, &c. be 


companions to thejcroſs, or other badge of 


honour peculiar to the military order, 
proportioned to the time of ſervice, or mark; 
of valour in the en to be rewarded. 


- Tus would not only he an ute 
ment to thoſe already in the ſervice, but 
a ſtrong incitement to others, who though 
poſſeſſed of a delire to ſerve their couny 
dry are diſcouraged from it, by the hard: 


ſhips they are liable to while in the ſer» 


vice, and the ſmall reward, if un * 
may afterwards attain. 


Towns taken are. not given up to be 
plundered, as was formerly the practice, 
by which the conquerors were not only 
enriched themſelves, but often their poſ- 
terity ; at preſent, countries expoſed. to 
pillage redcem themſelves. by contribu- 
tions, no part of which comes into the 
hands either of officers or men. Thus 


6 dhe 
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the miſeries of hunger, cold and heart; 
the certainty of blows, and the uncer- 
tainty of reward, are inſeparable from 
a military life. 


Lexx every officer conſider that a ſoldier 
is a human creature, ſuſceptible of the 
fame feelings and paſſions with himſelf, 

and let care be taken to deter him from 

vice, rather than truſt to his reformation 
by puniſh.nent. That puniſhments mult 
ſometimes be inflicted is certain; in ſuch 
caſes let them be exemplary, but let 
there be always ſhewn greater deſire to 
reward | a to 8 8 
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choice of officers. It is a juſt obſervation 
that there is ſeldom a rule wichout ex- 
ceptions, but we ſhall generally find thoſe 
who have had the advantage of a good 
| education moſt likely to be poſſeſſed 

of the virtues and qualifications neceſſary 
for an officer intended as an Ornament to 
his n 


Tas want of proper heads e 
cauſe the ruin of corps. If officers are 
guilty of vices and irregularities, the fol- 
dier, as Folard objerves, will contemn 
rather than obey them; diſobedience is 
the conſequence of contempt, and mu- 
* that of eee 


bor to return to the aher of rewards; | 


"on may th be im -oſlible i in a 1 
army to diſtribute either puniſhments or 
rewards ſtrictly proportionable to the me- 
Tit of every action. And where partiality 
is too conſpicuous in thoſe who are em- 
powered to diſpoſe of them, if rewards 
2400 an are 
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are beſtowed on the leaſt deſerving, Whüllt 
thoſe of real merit are diſregarded, they 
are more likely to create jealouſy than 
emulation. On the contrary, when juſtice 
only directs how they are to be diſpoſed, 
nothing can be more encouraging both to 
officers and ſoldiers, than the ſmalleſt 
trifle obtained as a token of their ſervices. 
Ambition is the ruling paſſion of a ſol- 
dier; it is this which prompts him to 
Waſtc his youth, and impair his health, 
and therefore, every prudent commanding 
officer will ſtrive to excite it, when per- 
haps even a ſmile, or other ſmall mark of 
approbation will gain the end; for rewards 
are not conſidered according to the intrin- 
fic value of what may be given as ſuch : 
the bare thanks of a monarch or a gene- 
ral, are of greater value to a truly noble 
and patriotic ſoldier, than the greateſt pe- 
.,cuntary rewards that can be heaped on 
him. The Corona Civica to a Roman ſoldier, 
.who had ſaved the life of a citizen in an 
| engagement, was reckoned more honours 
able than any other though compoſed of 
9 8 no 
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no better materials than oaken boughs. I 
would not however have the reader ima- 
gine, that I am entirely averſe to pecu- 


niary rewards. The profeſſion of a ſol- 


dier, it is well known, is not a lucrative 


one, and { cannot fee that there is any 


impropriety in blending honour and pro- 
fit together. The Engliſn are a generous, 


and when actuated by a juſt cauſe, have 
ſhewn themſelves to be a warlike nation; 


this makes it the more ſtrange that they 
are not attentive to reward their officers 
and ſoldiers. The Order of the Bath is ac- 
counted a military order, and is often be- 


ſtowed on general officers, but few or none 


of an inferior rank are ever admitted to 


5 | this honour, though many gentlemen who 
have not the leaſt pretenſions to the name 
of a ſoldier are indulged with it ®, This 


therefore, if it even may be termed a mi- 


litary reward, muſt be acknowledged to 


be a very limited one. And as to the re- 
wards of the inferior claſs of the loldiery, 


* Who never ſet a Kjubdron in the field, 


6 Nor the diviſion, of a bottle Knows 
« More than a ſpinſter,” 8 Shak -ſpeare. 


it 
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it is too notorious, that there are many 

that now enjoy the emoluments of Chelſea, 

who never have faced an enemy, whilſt 

thoſe who have expended their youth, and 

loſt their limbs in the _—_ are not ad- 
| . into it. | 


2 is t to be wiſhed that a lande 
order were eſtabliſhed for all officers in ge- 
neral. I would not even have the com- 

mon ſoldier deprived of a badge of ho- 
nour if he merited it; his low ſtation is ra- 
ther a ſput to his ambition, and a mark of 


valued by him as it can be by his ſuperiors, 


who having done ſeveral gallant actions, 
ſo as to deſerve a reward, Scipio gave him 
u ſum of money, exhorting him to perſe- 
vere in his valour; but the man with a 
ſad countenance laid down the gold at 


able enſign of victory in lieu of the gold; 
ede glory before gain. _— may 


# 3 2 @©®*7 7 -* 


| noble way of ünkikg in a Britiſh; army ? 


3: 


favour from his general, is often as highly | 


We read of a ſoldier in Scipio's army, 


Scipio's feet, requiring of him an honour- 


| on „„ „ 


Fon runtinind 5 


MUTINY - any PESERFION 


ing up a ftanding army within 


the kingdom in times of peace, are Points 0 


that have been long and often debated”; 
they are not however thoſe I mean to diſ- 
cuſs at preſent, though | I cannot help 


obſerving, that the. conſtant renewal of 


the act for its continuance ſeems a 
proof not only of the neceſſity, but of 


the propriety of the meafure. But that | 


there f 1s an abſolute neceſſity, whenever 
B i there 
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there is a ſtanding army exiſting, of 


eſtabliſning diſcipline and good order 


amongſt them, is too evident to have 
ever, I believe, been conteſted; for a 


lawleſs ſoldiery, as M. Saxe obſerves, 


are more dangerous to the ſtate that 


maintains them, than even its declared 
enemies : to conſider then the proper 


methods of putting this in execution 


| ſhall be the Pos of the following 
Oe 


Tur legiſlature, ſenſible of the expe- 


diency of military ſubordination, have 
conſtantly, by the ſame act that pro- 
vides for the maintenance of the troops, 


authoriſed the exerciſe of martial law 


amongſt them. This a& occaſioned 
violent debates in the houſe of com- 
mons, upon every renewal of it, for 
ſeveral years ſucceſſively after the peace 
of Aix-la-Chapelle, though not from 


any 


puniſhments. 


Fa] 


any doubt of the neceſſity of enforcing 
military diſcipline by martial law, but 
with regard to the nature and mode of 
this code of laws; many neceſſary al- 
terations and amendments were annually 


| propoſed and made, whilſt others equally 


ſo were rejected, though not without 


much contention ; but latterly it has 


Paſſed year after year, as a matter of 


courſe, without the leaſt altercation, 


and with very little amendment, though 
it appears in its preſent form, as a 


learned author* very juſtly obſerves, to be 


in many reſpects very haſtily penned. 


By this act his majeſty 1s empowered 


to make articles of war, and conſtitute 


courts martial, with power to try all 


offenders againſt military diſcipline by 
ſuch articles, and inflict n and 
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by 3 Blackſtone. 


L005 
As by the nature of our con- 
ſtitution the king can do no wrong, 
all his public actions being - ſup- 
poſed to be guided by the advice of 
his miniſters, we are naturally led t6 
attribute the framing of theſe articles 
to the ſecretary at war, as the miniſter 
of that department, and by whom the 
act is annually uſhered into the houfe 
of commons. What an extenſive power 
is here lodged in the bieaſt of an in- 
dividual, who, whatever his abilities 
as 4 ſtateſman, and his goodneſs of 
heart as a man, may be, being in ge- 
neral neither a lawyer nor a ſoldier, 
cannot be an adequate judge of either 
the legality or propriety of what he is 
authoriſed to enact ! 


Ir 4s Giis of che greateſt advantages 
« of our Engliſh conſtitution,“ ſays 
Judge Blackſtone, that not only the 


& Crimes 


1 5 1 

e crimes themſelves which it puniſhes, 
e but alſo the penalties, which it in- 
2 flicts, are aſcertained and notorious; 
18 nothing is left to arbitrary diſcretion, 
5 the king, by his judges, diſpenſes 
<« what the law has previouſly ordained, 
« but is not himſelf the legiſlator. 
« How much therefore is it to be re- 
« gretted that a ſet of men,” (ſpeaking 
of the ſoldiery) < whoſe bravery has 
ce ſo often preſerved the liberties of 
c their country, ſhould be reduced to 
“ a ſtate of ſervitude, in the midſt of 
« a nation of freemen! for Sir Edward 
& Coke will inform us, that it is one 
* of the genuine marks of ſervitude, 
4 to have the law, which 1s the rule of 
* our actions, either concealed or pre- 
« carious. Miſera eft ſervitus, ubi jus 
$ oft vagum aut incognitum.” . 


4 
5 
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01 
“% I po not know,” ſays the Marquis 
Becaria in his moſt excellent Eſſay on 


Crimes and Puniſnments, „of any ex- 


5 ception to this general axiom, that 


% every member of ſociety ſhould know 


* when he is criminal and when he is in- 
„ nocent. The uncertainty of crimes 
% hath ſacrificed more victims to ſecret 
„ tyranny, than have ever ſuffered by 

“public and ſolemn cruelty.” 


Bur what renders theſe circumſtances 
{till more ſevere on the army 1s, that they 
are peculiar to it; for though the 


officers, &c. of the navy are alſo ſub- 


ject to martial law, that law is not left 
to be defined by any one branch of the 
legiſlature, but ordained by expreſs 


rules, articles and orders, enacted by 
the whole legiſlative power of King, 


Lords and Commons, and in thoſe 
articles almoſt _ poſſible offence is 
inſerted, 


inſ 


ar 


bt 


1 
inſerted, and the puniſhment thereof 
annexed, 


From whence this partiality aroſe, it 


is hard to determine. The navy has ge- 
nerally been called the bulwark and ſafe- 


guard of Great Britain, and may perhaps 


from this conſideration, have been more 


attended to. I would by no means 
wiſh to encreaſe the jealouſy already en- 
tertained againſt a ſtanding army, by 
making compariſons ; but yet I muſt 
inſiſt that whilſt the exiſtence of ſuch 


a body is thought neceſſary, they are 


equally intitled to the attention of the 
whole legiſlature. 


MAR TIAL law, from not having been 


built on fixed principles, but intirely 
arbitrary in its deciſions, has been 


brought into diſrepute; it is, ſays Sir 


Matthew Hales, in truth and reality no 
"-Y * lau, 
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Jaw, but fomething indulged rather than 
allowed as law; it is therefore much 
to be wiſhed, not only by thoſe parti- 
cularly Go berted by it, but by the com- 
munity in general, that the legiſlature 
- would take the matter into their ſerious 
confideration upon the renewal of the 
mutiny act, which is ſoan to take place, 
according to annual cuſtom; and render 
martial law rather more conſonant to 
the principles of the conſtitution, 


DvziNG the reign of Queen Anne, 
ſome doubts having ariſen, at the board 
of admiralty, concerning an aft paſſed 
13 Car. II. for the regulating and better 
government of the navy, ſhips of war, 
and forces by ſea, the queen, upon 
application to her, directed the judges 
to conſult and give their opinion on 
the faid act. Were this ſame learned 
om to be conſulted on a reviſion of 


the 
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uch 
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the mutiny act, and aſſiſted by ſuch 


military men and others, as could give 


them information in points peculiar to 


the profeſſion of arms, there can be no 


doubt of the many errors it has long 


contained, being amended. One of 


that reſpectable body (whom I have 
juſt now quoted) has given ſuch an 
eminent mark of his conſideration for 
the Britiſh ſoldiery, whom he generouſly 


| admits to have often preſerved the liber- 
ties of their country; and ſhewn ſuch a 


deſire for a reviſion of this act, as leaves 
no doubt of the readineſs and alacrity, 


with which he would Join in the Ree 


taking. 


I wourD by no means wiſh to have 
my meaning miſunderſtood from what 
has been faid. The king has by his 
prerogative the ſole command of the 


courts 
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courts martial, for he being the ſupreme 


- magiſtrate of the kingdom, and intruſted 


with the whole executive power of the 
law, no court whatſoever. can have any 
juriſdiction, unleſs it ſome way or other 
| derive it from the crown: theſe rights 
and privileges I wiſh to ſee preſerved to 
him moſt inviolably ; and could I ſup- 
poſe any one ſo futile and abſurd as to 
argue that this interpoſition of the other 


branches of the legiſlature would any 
wiſe infringe upon the prerogative of 


the crown, with regard to its ſupreme 
command over the army, I need only 


ſtate to him the caſe of the navy. His 


majeſty has equal power and command 
over it, and yet the parliament mak- 
ing expreſs rules and articles for its 
government has never been judged an 
infringement upon the. prerogative : the 
command of the navy and army has 
been long veſted in the crown, and the 


E 
illuſtrious houſe of Hanover has given us 
no reaſon to lament this part of our con- 
ſtitution. All I have been contending 
for and wiſh ſincerely to ſee happen is, 
that it may be thought worthy of the 
wiſdom of parliament to aſſume their 
legiſlative authority by aſcertaining the 
limits of military ſubjection, and enact- 
ing expreſs articles of war, for the go- 
vernment of the army, as is done for 
that of the navy, and leave the execu- 
tion of them in the hands of the crown. 
His majeſty will {till preſerve his juſt 
power and command over the army, with 
his right of rewarding and puniſhing; the 
former, as he diſpenſes mercy, by his 
own gracious will and goodneſs; and 
the latter by laws conſtitutionally en- 
ated by 1 whole legiſlature. 


Bur beſides the b and 
uncertainty of the law, by which the 
ſoldiery 
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ſoldiery are governed, they labour under 
another diſagreeable circumſtance, which 
is peculiar to their profeſſion, and bears 
rather too much the aſpect of ſlavery, 
and therefore alſo calls for the interpo- 
ſition of parliament; I mean that of 
their being engaged for life. Hard is a 
poor wretch's fate indeed, who is al- 
lowed but twenty four hours to ſettle 
-his deſtiny .for life ! for no more does 
| the law admit of for the relief of thoſe 

haſtily inliſting. 


Mex thus inliſted, and who were 
perhaps inveigled into the ſervice when 
in liquor (a practice too common) fan- 
Cying themſelves in a ſtate of perpetual 
ſervitude, will either deſert, as the only 
probable means of eſcaping from a ſitu- 
ation, which to any one brought up with 
4he notions of freedom that the genera- 
Ts "ey 
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lity of Engliſhmen are, muſt have i 
vety horrid appearance; or ſhould 
they not take ſo deſperate a remedy, 


the idea of being bound for ever to a 


manner of life, which | they perhaps 
at firſt diſtiked, will damp that ſpirit 
ſo neceſſary to a ſoldier, and they will 
become rather a burthen than an advan- 
tage to the ſervice; whereas men 450 | 
ate inlifted for a certain number of 
years will ſeldom or never run the riſk 
attending deſertion, though they may 
be ever fo much diſguſted: with the ſer- 
vice, as they are certain of being able 
to quit it with reputation, when that 
term is elapſed; and thoſe who have 
become ſoldiers from inclination and 


principle will readily renew their engage- 


ments, provided the contract made with 
them is punctually oblerved, for without 
4 relolution of this ſort is poſitively de- 


termined 


E 
termined on by government, it were 
better that the ſcheme never took place. 


HrTRERTO I have reaſoned on this 
matter as a ſoldier; as a politician I coin- 
cide in ſentiment with the baron Mon- 
teſquieu, whoſe opinion is, that to pre- 
vent the executive power from being 
capable of oppreſſing, it is requiſite that 
the armies with which it is intruſted 
| ſhould conſiſt of the people; and nothing 
can be more conducive to this end than 
diſmiſſing a ſtated number of ſoldiers 
and enliſting others at every renewal of 
their term, whereby (as the learned 
judge whom I have more than once quoted 
already obſerves) a circulation would 
be kept up between the army and the 
people, the citizen and the ſoldier be 
more intimately connected together, and 
the idea of keeping up a ſtanding army 
5 appear 


at 


appear leſs diſagreeable to the nation in 
general. 


T uE law aſcertained, and the mode 


of enliſting ſoldiers for a term of years 
introduced, there is the greateſt reaſon 


to expect that the army, inſtead of being 
compoſed in a great meaſure of the dregs 


of mankind, might ſoon boaſt of as 
good members of ſociety, as other 


trades and profeſſions. The ' profeſſion 


of a ſoldier has already many allure- 
ments, but the ardour of thoſe other- 
wiſe devoted to it, is often checked 


by the uncertai2ty and ſeverity of its 


laws ; the latter ariſing from the former, 
for uncertainty of itſelf is a ſeverity ; the 


legiſlature therefore by obviating the 
one will remove the other, for. let the 
laws they enact be ever ſo rigid, when 
the penalty attending the breach of any 


of them is known, the offender himſelf 


; Cannot 


ns | 
catinot ſurely —_ of ſeverity | in the 
execution of them. 


HiTHtRTo I have been endeavouring 
to ſhew how much the act of parhament 
called commonly the Mutiny act, ſeems 
to call for a reviſion; and could I flatter 
myſelf that the arguments T have made 


uſe of would help to bring about an 


amendment of it, I might here lay 
down my pen; but as changes in mat- 
ters of this conſequence ate oftner af- 
fected by the intereſt of the ee 
than the ſtrength of his arguments, 1 

will now make the painful ſuppoſition 


(though not intirely void of hope that 


the hypotheſis may be badly founded) 
that the act will again paſs in its former 


ſhape, proceed to examine into the 


articles of war as they now ſtand, with 
| earneſt wiſhes that, though I may have 


— intereſt nor arguments ſtrong 


e 


OTF 
Enough to occaſion a thorough re- 
volution in an act of parliament, I may, 
by pointing out ſome of the moſt conſi- 


derable defects in theſe articles, induce 
thoſe, who have the forming of them, 


to make ſuch amendments and altera- 
tions as, I flatter myſelf, it will appear 


evident to every impartial reader, they 


| ſeem abſolutely to require. 


Tux firſt I ſhall take under conſide- 


ration is article the ſecond of ſection 
the twelfth, which is thus worded. If 
any inferior officer or ſoldier ſhall 
think himſelf wronged by his cap- 


* tain or other officer, commanding - 


the troop or company to which he 
belongs, he is to complain thereof 
« to the commanding officer of the 
„ regiment, who is hereby required 
ee to ſummon a regimental court martial 
« for the doing juſtice to the com- 
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« plainant; from which regimental 
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« court martial, either party may, if 
he thinks himſelf ſtill aggrieved, ap- 
« peal to a general court martial ; but 


if upon a ſecond hearing, the appeal 


* 


* 


ſhall appear to be vexatious and 

« groundleſs, the perſon ſo appealing 

2 ſhall be puniſhed at the diſcretion of 
« the ſaid general court martial.” 


Tuts article, if not an abſolute con- 
tradiction to article the fifteenth of ſec- 


tion the fifteenth, which ſays, that No 
« commiſſioned officer ſhall be caſhiered 


oo 


ce or diſmiſſed from our ſervice, except- 


« ing by order from us, or by the ſen- 
* tence of a general court martial, ap- 
« proved by us, or by ſome perſon having 
* authority from us,” muſt be allowed 
to be rendered very ambiguous. by it; 


for ſuppoſing the complaint to be juſt, 


and the offence of ſo. heinous a nature 


that the offender deſerves caſhiering ; 


this 


"EE: ] 
this regimental court martial has not 
power and authority to inflict the pu- 
niſnment adequate to the crime; where 
then is the uſe of ſummoning a court 
that cannot do juſtice to th complain- 
ant ? 


Bur this is not the greateſt objection 
to this article: let us now ſuppoſe that 
the regimental court martial acquit 
the officer 16 complained of, but the 
complainant ſtill thinking himſelf ag- 
orieved, appeals to a general court 
martial ; that this general court martial 
coinciding in opinion with the regi-- 
E mental one, puniſh the ſoldier fo ap- 
pealing; a ſtrange inference indeed, 
that becauſe the defendant is not guilty, 
the plaintiff muſt be fo ! 


IT may perhaps be alledged in vindi- 
cation of this article, that it was intended 
Es | to 
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to prevent ſoldiers from litigating trifles 
with their officers, and thereby hurting 
the ſervice; if that is the intent, let it 
be done in a regular and legal way. 


All wrongs done by an officer to a 
ſoldier are wrongs done to the ſervice, 
and for ſuch he is to be proſecuted at 
a general court martial by the judge 
advocate in the king's name ; in caſes 
therefore of an appeal by a ſoldier 
againſt an officer from a regimental 
court martial to a general one, this ſol- 
dier will be ſworn and examined as a 
witneſs for the crown; and ſhould 
any part of his evidence appear falſe or 
groundleſs, or his conduct any ways 
tending to ſubvert good order and mi- 
litary ſubordination, let him be brought 
to a ſubſequent tryal as a defendant, 
and be proſecuted by the judge advocate 
for ſuch crimes and miſdemeanours ; 

5 e this 
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| this would be equitable, this would be 
legal; the preſent mode of proceeding 
is neither. 


Hap that Pſeudo-Patriot Dr. Lucas, 
in his pamphlet intituled A Mirrour for 
Courts Martial, Ic. occaſioned by a 
court martial which condemned a mat- 
troſs of the Iriſh artillery to puniſhment, 
on this article, cenſured the law, by 
which the man, though the plaintiff, 
was condemned; he would have en- 
creaſed his credit with the public more 
than he leſſened it, by the illiberal abuſe 
and notorious falſehoods, which he ex- 
hibited againſt the members of the court 
martial, who religiouſly ſtuck up to the 
letter of the law. 


Tux next articles I ſhall take notice 
of are the 17th and 18th of ſection the 
15th, which run thus: 17. To the 
| So 3 | 66 dend 
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end that offenders may be brought 


to juſtice, we hereby direct, That 
when any officer or ſoldier ſhall com- 
mit a crime deſerving puniſhment; 
he ſhall, by his commanding officer, 
if an officer be put in arreſt ; if a non- 
commiſſioned officer or ſoldier, be im- 


priſoned, till he ſhall be either tried 
* by acourt martial, or ſhall be lawfully 


diſcharged by a proper authority.” 


18. „ No officer or ſoldier, who 
ſhall be put in arreſt or impriſonment, 
ſhall continue in his confinement more 
than eight days, or till ſuch time 
as a court martial can be conveniently 


aſſembled.” 


| Arr, that is to be complained of in 
theſe articles 1s, that they are too gene- 
rally worded — what f is generally un- 
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derſtood in the Engliſh ſervice by an 


officer being put in arreſt is, that he 


ſhall be confined to his houſe or 


apartment upon his parole; this is the 
medium, which cuſtom ſeems to have 


eſtabliſhed, though commanding of- 
ficers ſometimes - deviate from it; ſome 
by putting centinels over them, ex- 
cluding them from all commerce and 


connections with their friends, and other 
acts of ſeverity; others, by admitting 
thoſe accuſed of ſmall crimes only, to 


walk about within certain limits with- 
out ſwords, Far be it from me to con- 
demn thoſe, who endeavour to make 
misfortunes eaſy, neither would I blame 


others, who exceed this medium in caſes 


that are capital, and where there is the 


leaſt reaſon to ſuſpect the priſoner of an 
intention to abuſe the confidence repoſed 


in him; but it is too notorious that 
mankind are ſometimes prone to tyranny 
„„ and 


[ 24 ] 


and oppreſſion, and though courts mar- 


tial often cenſure long and ſevere con- 

finement, when made uſe for trifling 
faults, yet this is ſcarce adequate to the 
hardſhip and indignity officers ſuffer 
from the caprice and improper exertion 
of the power lodged in the lands of a 
commanding officer. 


ARTICLE the 18th directs, that no con- 
finement ſhall continue more than eight 
days, or till ſuch time as a court martial 
can be conveniently aſſembled ; this 
ſhews that ſome attention has been paid 
to prevent long confinements, but the 
vague expreſſion, till ſuch time as a 


court martial can be conveniently aſſembled, 


opens a vaſt field for delay. A priva- 
tion of liberty is of itſelf far from a 


trifling puniſhment, particularly when 


attended with ſeverity; it ought there- 
fore to be made of as ſhort duration, 
and 


Cc m 
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„„ 
and of as much eaſe to the priſoner as 
poſſible; for as every man has a right 
to be accounted innocent, till he is 
legally convicted, we ſhould do all in 
our power to avoid the riſk of puniſh- 
ing the guiltleſs. 


I Have as yet only mentioned the 
arreſts of officers, but the aſcertaining 
the manner and length of confinement 
of non- commiſſioned officers and ſoldiers, 

ſeems equally to claim attention. If it 


is thought neceſſary to make a diſtinc- 


tion between the puniſhment of one 


who has been a deſerter from his country 
and a violater of his ſacred oath and 


promiſe, and that of another, who has 
only been guilty of ſome trifling miſ- 
demeanour or irregularity, will not the 
ſame reaſon exiſt for differing in the 
mode and length of their confinement ? 
Impriſonment alone is a ſufficient puniſh- 

| ment 
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ment for many crimes that ſoldiers may 
be guilty of; and theſe crimes being 
attended with more or leſs aggravating 
circumſtances, will require longer or 
ſhorter, ſeverer or more moderate con- 
finement, ip order to render the puniſh- 
ment adequate to the offence, 


Tu King of Pruſſia, who is remark- 
ably exact in the regulations for his 
troops, has not omitted to take notice 
of arreſts and impriſonments of officers 
and ſoldiers. It would be encroaching 

on my ſubject to repeat what he has 
_ eſtabliſhed on the occaſion, ® nor indeed 
would I abſolutely recommend them 
as a pattern for regulating theſe matters 

in 


wn menen OS SEELOST AA EIET 


— — as, it.Þ 


'* Thoſe readers, who chuſe to ſee the parti- 

| culars of them, will find them in his Regulations 
for the Pruffian Infantry, under the article of 
Examinations and Courts Martial. 


L ay 1 
in the Engliſh ſervice, many of them 
not being calculated for the meridian 
of Great Britain, ſuch as officers being 
ſent priſoners to the main guard, &c. 
all I aim at is to ſhew that ſome regula- 
tions of this ſort are abſolutely neceſſary, 


ARTICLE the 23d of ſection the 15th, 
which runs thus, © Whatſoever com- 
“ miſſioned officer ſhall be convicted 
e before a general court martial of be- 
c having in a ſcandalous infamous man- 


te ner, ſuch as is unbecoming the cha- 


« racter of an officer and a gentleman, 
„ ſhall be diſcharged from our ſervice,” 


is liable to the ſame objection I made to 
the two laſt taken notice of, viz. being 


too vaguely worded. 


1 diſmiſſion of officers, who are 
convicted of behaving ſcandalouſly and 
infamouſly, as enacted by this article, 

is 


10] 

is abſolutely neceſſary for the preſer- 
vation of the reputation of the army, 
and the exiſtence of that delicate ſenſe 
of honour, which ſhould be the cha- 
racteriſtic of a ſoldier ; but to give an 
exact definition of what is ſcandalous 
and infamous may ſometimes puzzle a 
general court martial, whilſt this article 
and ſome others continue in ſuch doubt- 
ful and ambiguous terms, and are ab- 
folute contradictions to one another. 


I am led to this obſervation by a tranſ- 
action of not very old date: A field of- 
ficer, who was notoriouſly known to 
kave forfeited the character of an officer 

and a gentleman by ſelling rum to the 
ſoldiers of the garriſon where he was quar- 
tered, and thereby encouraged the vice of 
drunkenneſs amongſt them, was brought 
to tryal before a genera] court martial 
for a breach of article the 23d, (juſt - 
Lt et, now 


now quoted;) and though his truly 


{ſcandalous and infamous behaviour was 


fully proved, he reſted his defence upon, 


and was acquitted by article the 2d 


of ſection 28th, which ſays, that “all - 
« ficers, ſoldiers and ſutlers ſhall have 
« full liberty to bring into any of our 
Ke 
« ſpecies of proviſions, eatable or drink- 
e able, except where any contract or 


% contracts are or ſhall be entered into 


cc 


* ſuch proviſions, and with reſpect only 


te 


« tracted for.“ 


Trvs were the members of this court 
martial, who as individuals muſt unani- 
mouſly have condemned this man's 
conduct, obliged as a judicial body to 
obſerve ſtrictly the letter of the law, 
and acquit him ; owing to the am- 
e biguity 


forts or garriſons, any quantity or 


by us, or by our order, for furniſhing 


to the ſpecies of proviſions ſo con- 


_ * 
- — 4 
y _—_— —— — — — . — 
: — . - ” — — 1 ee — 
2 — 
* — 4 — Peas ay rn eg AA Rs — — R — —— 
Me Cree. 74 Pa q 1 * ven — Jour >, a os 
„ — — —̃ — ER - hy 2 
— r — — — os 
"_ 
NO. VAI wt rr — 


2 eat 
95. 2 a Poe — gn. 


* — 
— ———— 
— — 


1 8 
biguity of the article on which the charge 
was founded, and the improper wording 
of that on which he reſted his defence; 
for it could never ſurely be the intent 
of the article that officers ſhould take 
upon them the menial office of ſutlers. 


| From a caſe that has actually exiſted 
of the intention of this 23d article being 
_ evaded by another, I ſhall now proceed 
to ſtate one which may happen. 


Suprosk an officer receives ſuch an 
injury or affront that it abſolutely be- 
hoves him as a man of honour and 
courage to reſent it, or another perſon 
imagining that he had received ſuch a 
one from him, ſends him a challenge; 
he is reduced to this alternative; if he 
fights, the articles of war ſay he ſhall 
be caſhiered; if he refuſes the challenge 
and ſuffers himſelf to be ill treated, tho 

a 


„„ 


a court martial in their judicial capacity 


would not perhaps condemn him on this 


23d article, he having acted agreeable 


to the articles“ againſt duelling, yet 
it is well known in what light his conduct 


would 


1 


— 2 


* Article the 2d of ſection the 7th. No 
& officer or ſoldier ſhall preſume to ſend a chal- 
_ © lenge to any other officer or ſoldier, to fight 


being caſhiered ; if a non-commiſſioned officer 
or ſoldier, of ſuffering corporal puniſhment, 
* at the diſcretion of a court martial.“ 


Article the 5th of ſeftion the 7th. “ What- 


ee ſoever officer or ſoldier ſhall upbraid another 


ce for refuſing a challenge ſhall himſelf be pu- 
* niſhed as a challenger ; and we hereby acquit 
„ and diſcharge all officers and ſoldiers of any 
* diſgrace, or opinion of diſadvantage, which 
« might ariſe from their having refuſed to ac- 
« cept of challenges, as they will have only 


ce acted in obedience to our orders, and done 
„ their duty, as good ſoldiers, who Om | 


er themſelves to diſcipline.” 
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would be regarded, not only by his 
brother officers, but every other man 
of honour and ſpirit. 


Tuus let him take what part he 
pleaſes, he riſks the loſs of bread ; but 
in one it may be attended with the loſs 
of reputation. | 


I am far from being an advocate for 
duelling; an appeal to arms ſhould 
be the laſt reſource of individuals as 
well as nations yet it cannot be denied 
that an apprehenſion of this ultima ratio 
frequently operates ſtronger, and oftner 
keeps wrong-headed men within due 
bounds, than the moſt perſuaſive argu- 
ments. The laws of England are very 
ſevere and expreſs againſt duelling, and 

ſhould the event of a duel prove fatal 
to one of the combatants, the courts 
of law are always open for the tryal of 
the 


8 ene 
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the other: cauſes therefore of ſo ca- 
pital a nature can never come before a 
court martial, except in foreign gar- 
riſons and other places beyond the ſeas, 
where there is no civil judicature in 
force; and on ſuch occaſions they would 
aſſume the power given them by article 
the 2d of ſection the 20th of the articles 
of war (which I ſhall hereafcer inſert) 
and try the delinquent for murder, and 
not for the offence againſt martial law, 
by a breach of the article againſt ſend- 
ing and receiving challenges. In caſes 
therefore of duels attended with death 
to one of the combatants, the tryal of 
the other, I ſay, can never come before 
a court martial, except on particular 
occaſions; and I believe I may venture 
to aſſert that there have been very few, 
if any inſtances of either combatant 
being brought to a. court martial, and 
condemned by virtue of the article of 
| .'D war 
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war againſt duelling, merely for hav- 
ing engaged in the rencounter, unleſs 
there appcared to have been ſome unfair 
proceedings on one ſide; and under ſuch 
circumſtances, the delinquent's crime 
will ſurely come under the article againſt 
{ſcandalous and infamous behaviour. 


_ From what has been ſaid, I think it 
muſt appear that, till we can alter the 
- preſent ſentiments of mankind in regard 
to points of honour, the articles againſt 
duelling, and that againſt fcandalous 
behaviour, will in their preſent form 
ſometimes interfere with one another, 
and render the intent of each other void. 


Tux danger of inferior officers and 


foldiers oppoſing the lawful commands 


of their ſuperior officer, by force of 
arms or other violence, is ſufficiently 


ice —_ by article the gth of 


ſection 


I 

ſection the 2d, by which it is ordained, that 
« Any officer or ſoldier who ſhall ftrike 
« his ſuperior officer, or draw or offer 
c“ to draw, or ſhall lift up any weapon, 
& or offer any violence againſt him, 
5 being in the execution of his office, 
« on any pretence whatſoever, or ſhall 
“ diſobey any lawful commands of his 
<« ſuperior officer, ſhall ſuffer death, or 
+ ſuch other puniſhment, as ſhall, ac- 
% cording to the nature of his offence, 
&« be inflicted upon him by the ſentence 

« of a court martial.“ 


Tus next article that ſeems worthy 
of notice is the ſecond of the 15th 
ſection, which is as follows: Notwith- 
« {tanding its being directed in the ele- 
© venth ſection of theſe our rules and 
&* articles, that every commanding. of- 
* ficer is required to deliver up to the 
& civil magiſtrate all ſuch perſons under 

| D 2 * his 


* 
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E 


his command, as ſhall be bed 


of any crimes which are puniſhable 


by the known laws of the land; yet 


in our garriſon of Gibraltar, iſland of 


Minorca, forts of Placentia and An- 
napolis Royal, where our forces now 


are, or in any other place beyond 


the ſeas, to which any of our troops 


are, or may be hereafter commanded, 


and where there is no form of our 
civil judicature in force, the generals 
or governours, or commanders reſpec- 
tively, are to appoint general courts 
martial to be held, who are to try 
all perſons guilty of wilful murder, 


theft, robbery, rapes, coining or clip- 
ping the coin of Great Britain, or of 


any foreign coin curren: in the country 
or OY and all other capital 


crimes or other offences, and puniſh 


offenders with death, or otherwiſe, 
| CC as 


ti 


„„ 
«* as the nature of their crimes ſhall de- 
ec ſerve.” 13 


Cours martial are hereby authorized 
to extend their juridiction without limits 


or bounds, with regard to both perſons 
and crimes, without any regular method 


preſcribed or directions given them as to 


their manner of proceeding. Even in 


tryals for military crimes and offences, 
it has been judged neceſſary to appoint 
zudze advocates for the information of 


general courts martial, and to proſecute 


in the king's name; but I believe I may 
venture very ſafely to ſay, without de- 
preciating their merit, that nine tenths 
of thoſe, who are appointed to this of- 
fice, though well verſed in martial law, 
and the ordinary methods of proceeding 
with offenders againſt it, have never pene- 
trated into the deep and intricate diſtinc- 
tions of the law; and in many cauſes 

FMT that 


y 
1 
3 
- 2 
9 
3 
4 - > 
4 5 
, * 
1 F * 3 
p * _ 
c 4 
id ; R *% 8 -. 
x 
5 . . Fe 
. - * 
1 * » 
# 4 
1 K * >. 7 "= * * 5 
. . * 1 by * . : of . I fe s wad 
„ Cas A n h *. 4 N * - 9 ; 6 2 * F 7 "x , _ 
3 5 G . 2 4 8 , dad. 1 f * D — 8 p . rere - — — — 
: 6 os 4 1 1 3 85 WF ** n 2 8 TY ox 8 Wr 1 * Fey — . 5 - x a . — . — — — wer 
wa e / / / / e e r — — een IE —— — - — — — oc . — — — — — —.— — 
— 2 — a —— — mad — 8 — — 4 2 — - —— — — — — TT Q 2 — Do — — — . « — * — * . - 75 N 
- — wee — — — = _ Pa —— — — — ———ñ— po — — np x, — — — m=C 49 <p wg exp, — —— . — — 2 — — — — Pe * - — — 2 EX : 4 -1 
- 5 4 — n > 2 1 dr 4 6 — — — n —— T9 
— — —— — . ng aa —— — w C 2 2 2 — po . — — — >, I "a. r l 2 28-21 — —— 8 — - arg no ran ene | pI” = 
_ b CA HL ow Zn 2 1 — 2 — 4 13 . 2 F y "ARS, * 8 1 —— 2 wi — n rr —5 2 — — — 2 OST X 7 ET — — 0 N — * — —— 
2 21 8 5 — » 3 . p WB r — ————— — vt Dir ee} rr * — G ke: — — — 1 — — Lf A — — 8 * e 4 — 8 — * — — 
50 2 1 N * 4 1 . TIED 4 ö . = + BS — 4 _ - 3 3 PS NN 22 2 
— 4 2 2 _ - q ba 8 2 : . — —— — — * 5 — * 8 . * 2 2 — - - - 
a 1 — - . : 1 L — 4 FE 4 5 4 — e e 1 ** Oo p a Te — 0 — - 
- . - = —-- $«- — — — a = — 


a> 9 as 5 1 9 i N * _ TIE? OL, 
At ena ets Maud. „ 9 * * tn l 
LEE N * ” ö n * ” 83 % A IST YN ens, 1 G 
g "A, 7 3 1 Was TY * 
NY deen Mt es ON ROOT KOs * : 
Y 


(8 ] 


that may come before a court martia} 
in a foreign garriſon or other place be- 


yond ſea, were the judge advocate the 
moſt able lawyer, he would nevertheleſs 


be at a loſs to execute every part of his 


duty. In caſes of one man killing an- 
other, the law, allowing for the frailty 


of mankind, admits of a regular grada- 
tion, according to the degree of malice 


that appears to have attended the act, 
as wilful murder, manſlaughter, homi- 


cide /e defendendo, homicide per infortu- 
nium, and chance medley ; theſe are 
in ſome meaſure different crimes, and 


have by the laws of England different 


| panier: een * 


SUPPASE then a cauſe to come be- 
fore a court martial, in the exami- 


nation of which the priſoner does not 


pear by the evidence given to have 


committed wilful murder in the eye of 


the 


== 


1 39 J 
the law, neither can he be abſolutely 
acquitted of the killing or being the 
cauſe of the man's death; how is the 


court martial to proceed ſo as to do 


juſtice? By the article of war, which 
is their only authority, they are nei- 
ther empowered to make ſuch diſ- 
tinctions, nor to inflict any of the pu- 


niſnments allotted by common law to 


the intermediate crimes between ex- 
treme guilt and abſolute innocence. — 
Thus reduced to the alternative of pu- 
niſhing capitally or not at all, humanity 
will naturally incline the court to the 
ſide of lenity rather than that of ſeverity; 
and ſtrict juſtice, the proper medium, be 
thereby often evaded. 


THEFT 1s alſo a general term, and is 


_ diſtinguiſhed by law into robbery, bur- 

elary, grand larceny, petit larceny, 
& c. according to the value of the goods 
20-4 ſtolen, 
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„„ 
ſtolen, and the time and manner of com- 
mitting the theft, which are all diffe- 
rently puniſhed; ſome capitally, others 
not: and though in rapes the law admits 
of no medium between conviction and 
an abſolute acquital, there are many 
very particular circumſtances required 
to prove the fact, which men not well 
verſed in law are unacquainted with. 


Ir is not my intention to enter into 
a long detail of theſe matters; let courts 
martial be properly authorized to make 
theſe diſtinctions, and inflict the ſeveral 
intermediate penalties allotted them by 
law, and they will find authors in plenty 
to direct them in their proceedings, 


TERRE are many other cri mes that a 
court martial thus unauthorized and un- 
informed, will be at a loſs how to pro- 
feed againſt; thoſe I have mentioned 

| are 


LET 
are ſufficient to ſhew how much this 
article. in particular, in which not only 


the ſoldiery, but every other ſubject, whoſe 


buſineſs may lead him into any of our 
foreign garriſons is concerned, requires al- 


teration and amendment. Our late acqui- 


ſitions in North America, have much en- 
creaſed the number of places where a court 
martial is the ſupreme and only judi- 
cature for the tryal of all crimes and 
perſons, and have rendered an expla- 
nation of this article more neceſſary. 


I cou now to the laſt, though not 
leaſt faulty article. All crimes not 
« capital, and all diſorders or neglects, 
e which . officers and ſoldiers may be 
« guilty of, to the prejudice of good 
ce order and military diſcipline, though 
« not mentioned in the above articles 


*© of war, are to be taken cognizance of 


/ en 
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| by a general or regimental court mar- 
ws * ual, 
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& tial, according to the nature and 
« degree of the offence, and be Seren 
« at their diſcretion.” 


BxnorLD the climax of military ſer- 
vitude ! the parliament, after forming 
a catalogue of ſuch crimes as they think 

proper to comprehend under the deno- 

mination of - capital, delegate a power 
to the crown of contriving as many in- 
ferior ones as it pleaſes, provided they 
are not puniſhable with the loſs of life 
or limb; and the miniſter or miniſters 
of the crown having exhauſted their 
fund of invention, hand down this power 
to a court martial, with the ſame un- 
bounded authority, Thus let a foldier 
be even fortunate enough to eſcape both 
Sylla and Charybdis, a third * 
rock ſtill lays 1 in his way. 


e 
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NoTnrinc furely but an inattention 
to the conſequences that might follow, 
could have admitted ſuch an article into 
a code of laws for the government of any 


ſet of men in a land of freedom and li- 
* 8 | 


Ster this b has been added 1 0 
it is of much more modern date than 
the generality of the articles) many others 
which pointed out inferior ctimes and 
offences that were cognizable by a court 
martial have been omitted; and indeed 
with the ſame propriety they might have 
expunged all others of the ſame ſort; 
for whilſt this article exiſts, let the 
charee againſt a ſoldier be what it will, 
if the court martial aſſuming the legiſ- 
lative power delegated to them by it 
of inventing crimes and offences declare 
this charge to be criminal, they have 

| COSTS equal 
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equal authority to exerciſe their executive 
e and e the ſoldier. 


Sos the other articles which were 
omitted upon the introduction of this laſt, 
there was one, which particularly au- 
thorized a court martial to take cogni- 
zance of ſoldiers accuſed of ſtealing from 
their comrades. This, in my humble opi- 
nion, is a ſpecies of theft, and the only 
one that ſhould come before a military 
court, not only from its tendency to a 
breach of good order and diſcipline, 
but becauſe the plaintiff or proſecutor 
would under the like circumſtances be. 

amenable before the ſame. judicature ; 
whereas in thoſe committed by ſoldiers 
on citizens the caſe is widely different, 
a court martial having no power over 
the latter, and therefore cannot put them 
on ſuch a footing : a court of law then 


having equal Juriſdiction over both, ſeems 
to 


LA © 
to be the juſt and legal place of tryal 
for all other thefts committed by ſol- 
ers ;--beſides the act“ commonly called 
the Mutiny act as well as the articles of 
war Þ direct that any officer, non com- 
miſſioned or ſoldier, who ſhall be ac- 
cuſed of any capital crime, violence or 
offence againſt the perſon, eſtate or 
property of any of his majeſty's ſubjects, 
which is puniſhable by the laws of the 
land, ſhall be delivered over to the civil ma- 


giſtrate by the commanding officer, under 


the penalty of being caſhiered, in caſe of 
his: refuſal ; yet ſince the addition of 
this laſt article, it has been too often the 


cuſtom to try ſoldiers for thefrs of 


every. ſort, and other crimes cognizable 
efore the courts of law, by courts mar- 

tial. 
Taz 


” 
a 


ON Page 93. + Section the 11th. 
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Tux articles I have ſelected are thoſe 
which ſeemed particularly to ſtare me in 
the face, and of which the inconveni- 
encies, not to ſay, diſadvantages to the 
ſervice are not merely ſpeculative, but 
muſt have been often experienced by of- 
ficers of any ſtand ing in the army; there 
are many more that would bear amend- 
ment, but thoſe ſcem more n 
to * for it. | 


AFTER. VIC offered my reaſons for 
wiſhing to ſee the whole legiſlature aſ- 
fume the power of making rules. and 
articles for the army in like manner with 
the navy, I took great pains to prevent 
my. meaning being miſunderſtood ; and 
could I ſuſpect that any reader, from what 
J have ſaid of the articles taken notice of, 
particularly of the laſt, would miſtake 
in me a deſire of relaxing the bands of 


military diſcipline and ſubordination, I 
ſhould 


„ 

ſhould be equally anxious to convince 
him of his error: So far from it, that I 
am a zealous advocate for them, when 
kept up without committing an outrage 
on humanity, and encroaching on the 
ſacred rights and privileges of freemen. 
But nothing ſurely can bear more genuine 
marks of ſervitude, as I before obſerved 
from Sir Edward Coke, than to have 
the law, which is to be the rule of our 
actions, either concealed or precarious. 
Caligula, we are told, wrote his laws 
in a very ſmall character, and hung 
them up upon very high pillars, the 
more effectually to enſnare the peo- 
ple. | 


Tae King of Pruſſia, one of the 
ſtricteſt diſciplinarians of the age, di- 
rects that no recruit ſhall be {worn and 
enliſted into his ſervice, till the articles 

of war, which are in very expreſs terms, 

with 


1 


with regard to both crimes and puniſh- 
ments, are read over diſtinctly to him, 
and he acknowledges that he underſtands 
every . particular well, and afterwards 
voluntarily offers to be conformable 

thereto ; whereas in our ſervice, it is 
enacted that the reading of the ſecond 
and fixth ſections of the articles of war 
againſt mutiny and deſertion at the en- 
liſting of a recruit ſhall be deemed ſuffi - 
cient. Little can a man learn -of the 
laws he ſubjects himſelf to from theſe 

two ſections, which are among the few 
that are in expreſs terms, 


Lr martial law lay aſide its arbitrary 
deciſions, let it be brought nearer to the 
ſtandard of equity, by having the crimes 
and offences againſt it notorious, and the 
puniſhments and penalties attending 
them fixt and firmly eſtabliſhed, and 
then let it be executed with punctuality 

and 


prevented by the certaintythan the ſeverity 


of puniſhment: every man then enters 


the ſervice with his eyes open, previouſly 


knowing the conſequences of ſwerving 


from the contract he has bound himſelf 
by. To deter ſoldiers from committing 
crimes, to which nothing can be more 


conducive than a certain knowledge of 
the penalties. attending them, is ſurely 
more eligible than, truſting to a reforma- 


tion by puniſhment, 


| " Sf now. ——— the ſeveral 
articles that ſeemed to ſtand in the 
greateſt need of amendment, and given 


my reaſons for preſuming to think ſo, 


| andexaftneſs; crimes are more effectually | 


a 


I ſhall conclude with offering my opini- 
on with regard to the addition of a ne 


article or articles on courts of enquiry. 


1 T RESE 
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THarse are frequently held in the army, 
but in whom the power of appointing 
them is lodged, and what their uſe and 
authority are, after their appointment, 
do not appear ever to have been exactly 
aſcertained ; for neither the a& of par- 


| liament which authorizes the appointing 


of courts martial, nor the articles of 
war, make the leaſt mention of them. 
Thoſe for the enquiry into the conduct 
of general officers and other important 
matters have hitherto been held by war- 
rants from the crown, and thoſe for the 


examination of matters of ſmaller conſe- 


quence, by order of the commanding of- 
ficers of eorps and regiments; and pro- 
vided they do not aſſume the power of 
paſſing ſentence and inflicting puniſh- 
ment, this power reſting with the king 
or commanding officers by his appoint- 
ment, ſeems neither illegal nor improper. 
For his majeſty by his DE having 


the 


! 
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the ſole command of the army, with au- 
thority to delegate as much of this power 
to his generals as he thinks proper, it 
ſeems but juſt that he or they ſhould: 
take what method they chuſe, of exami- 


ning into the conduct of thoſe under 


their command ; beſides, as it is the pre- 
rogative of the crown to diſmiſs any 
officer from its ſervice without a tryal, 
if his majeſty condeſcends to leave the 
examination of doubtful caſes to ſuch 
a court, and takes its opinion thereon, 
previous to diſmiſſing or bringing the 
ſuſpected perſon or perſons to a court 
martial where they riſk being puniſhed 


with more ſeverity, it may be regarded 
rather as a mark of clemency than an 
improper or illegal exertion of authority. 
Courts of enquiry ordered by generals, 
or other commanding officers, inſtead of 
courts martial; muſt be looked upon 


in the ſame light. 0 
| | LE 2 Bur 


2 — . 
— * — vn — ww 9 
2 — = 


8653; 
Bur courts of enquiry, not hav- 
| ing their uſe and authority properly 
aſcertained, have ſometimes taken upon 
them to examine the perſon or perſons 


ſuſpected, as was done by that held for 
enquiring into the failure of the ex, 


pedition to the coaſt of France in the 

year 1757, which might be attended 
with dangerous conſequences, were it 
made a precedent on future enquiries 
of this ſort. This enquiry, as Sir John 
Mordaunt obſerved in his defence be- 
fore the court martial, (by which he was, 
in conſequence of the report of the court 
of enquiry, afterwards tried and ac- 
quitted) had all the appearance of a 
public tryal, except in two circumſtances, 
_ viz. the witneſſes were not examined on 
oath, and he, who ſtood gcculed, was ; 
? _ which examination might, 
juſtly * in its — 


LL 
have produced, if the caſe would have 
bore it, a charge againſt himſelf. 


Wa courts of enquiry properly 
authorized by the articles of war, or 
rather by act of parliament, (for by that 
authority they might be empowered 
to adminiſter an oath to the members 


and witneſſes ;) and their buſineſs limited 


| like that of grand juries, to the examina- 
tion of the witneſſes for the crown only; 

thus authorized and reſtricted they 
would prevent frivolous proſecutions un- 


ſupported by evidence from coming be- 
fore courts martial, and thereby hinder a 


too frequent and unneceſſary aſſemblage 
of that judicature, whieh, like moſt 
other matters, may, by too great fami- 
larity, be brought into contempt. _ 
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